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Tenancy  and  Administrative  Grievance 
Procedure  for  Public  Housing;  Public 
Housing— Tenancy  and  Administrative 
Grievance  Procedure 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing, 
HUD. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  lease 
and  grievance  procedures  for  the  public 
housing  program  under  the  United 
States  Housing  Act  of  1937  and  complies 
with  Section  204  of  the  Housing  and 
Urban  Rural  Recovery  Act  of  1983  (Pub. 

L.  98-181). 

HUD  revises  the  public  housing  rules 
concerning  tenant  leases  and 
termination  of  tenancy,  and  concerning 
hearings  for  applicants  and  tenants.  The 
rule  also  states  when  a  public  housing 
agency  (PHA)  may  exclude  a  grievance 
relating  to  termination  of  tenancy  or 
eviction  from  the  PHA’s  administrative 
grievance  process. 

DATES:  Effective  Date:  Under  section 
7(o)(3)  of  the  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(o)(3)),  this  final  rule  cannot  become 
effective  until  after  the  first  period  of  30 
calendar  days  of  continuous  session  of 
Congress  which  occurs  after  the  date  of 
the  rule’s  publication.  HUD  will  publish 
a  notice  of  the  effective  date  of  this  rule 
following  expiration  of  the  30-session- 
day  waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  effective  until 
HUD’s  separate  notice  is  published 
announcing  a  specific  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Whipple,  Chief,  Rental  and 
Occupancy  Branch.  Office  of  Public  and 
Indian  Housing,  Room  4206,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street  SW.,  Washington,  DC 
20410,  telephone  (202)  426-0744.  (This  is 
not  a  toll-free  telephone  number.) 
SUPPLEMENTARY  INFORMATION: 

Note. —  The  rules  affected  by  this 
rulemaking  were  previously  located  in  24 
CFR,  Chapter  VIII,  but  were  moved  to 
Chapter  IX  (by  a  final  rule  published 
February  23, 1984,  49  FR  6712)  because  of  a 
reorganization  which  established  the  position 
of  Assistant  Secretary  for  Public  and  Indian 
Housing.  The  changes  are  as  follows:  Lease 
and  grievance  procedure,  previously  at  24 


CFR  Part  866,  now  at  Part  966;  tenant  income 
and  rent  previously  at  Part  813,  now  at  Part 
913;  notice  and  hearing  for  applicants, 
previously  at  Part  860,  $  860.207,  now  at  Part 
960,  §  960.207;  Turnkey  III  Program, 
previously  at  Part  804,  now  at  Part  904;  Indian 
Housing  Program,  previously  at  Part  805,  now 
at  Part  905. 
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Preamble 
I.  Background 

A.  History  of  Old  Rule 

This  final  rule  amends  lease  and 
grievance  procedures  for  the  public 
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housing  program  under  the  United 
States  Housing  Act  of  1937  (24  CFR  Part 
966).  The  lease  and  grievance 
procedures  state  HUD  requirements  for 
the  lease  between  a  Public  Housing 
Agency  (“PHA”)  and  its  tenants,  and  for 
administrative  hearings  by  the  PHA  of 
grievances  raised  by  public  housing 
tenants.  In  this  Preamble,  the  term  “old 
rule”  refers  to  the  lease  and  grievance 
regulation  in  effect  before  this  final  rule. 

In  February  1971,  HUD  issued 
circulars  with  instructions  on  lease 
requirements  and  hearing  procedures  to 
all  PHAs  operating  public  housing 
(Circulars  RHM  7465.8,  “Requirements 
and  Recommendations  to  be  Reflected 
in  Tenant  Dwelling  Leases  to  Low-Rent 
Public  Housing  Projects”,  and  RHM 
7465.9,  “Grievance  Procedure  in  Low- 
Rent  Public  Housing  Projects"). 

In  June  1973,  the  Department 
announced  "review  and  evaluation”  of 
the  circulars  (38  FR 15988).  On 
November  6, 1974,  the  Department 
published  two  proposed  rules,  one 
setting  forth  dwelling  lease  procedures 
and  requirements,  and  the  other  stating 
grievance  procedures  and  requirements 
(39  FR  39285,  39287).  Following  public 
comment,  final  rules  were  published  on 
August  7, 1975,  adopting  Subparts  A  and 
B  of  24  CFR  Part  866  (40  FR  33402, 

33406). 

B.  History  of  This  Rulemaking 

In  this  rulemaking,  HUD  published 
two  proposed  rules  to  amend  the  old 
lease  and  grievance  procedures.  The 
proposed  rules  were  published  in 
December  1982  and  July  1986. 

On  December  13, 1982  (47  FR  55689), 
HUD  published  a  first  proposed  rule  to 
(1)  simplify  tenant  lease  requirements, 
including  deletion  of  existing  regulatory 
requirements  for  minimum  notice  of 
lease  termination,  (2)  limit  the 
requirement  for  Public  Housing  Agency 
(PHA)  grievance  hearings  for  tenants  to 
PHA  determinations  of  tenant  income  or 
rent,  (3)  require  that  evictions  be  carried 
out  through  judicial  process  and  that 
termination  of  tenancy  must  be  based 
on  violation  of  the  lease,  Federal,  State 
or  local  law  or  other  good  cause. 

After  publication  of  the  first  proposed 
rule,  the  Congress  enacted  section  204  of 
the  Housing  and  Urban-Rural  Recovery 
Act  of  1983  (HURRA)  (referred  to  in  this 
Preamble  as  the  "1983  law").  The  1983 
law  states  new  requirements  for  public 
housing  leases  and  administrative 
grievance  procedures  (Pub.  L.  98-181, 
November  30, 1983,  amending  section  6 
of  the  U.S.  Housing  Act  of  1937, 42 
U.S.C.  1437d(k)  and  1437d(l)).  The  1983 
law  is  consonant  with  some  aspects  of 
the  December  1982  proposed  rule,  but  in 
other  respects  severely  limits  the  scope 


of  the  regulatory  reforms  originally 
proposed  by  HUD.  Section  204  of  the 
1983  law  requires  the  PHA  to  establish 
and  implement  a  tenant  grievance 
procedure  for  “any  proposed  adverse 
public  housing  agency  action”,  not  just  a 
determination  of  tenant  income  or  rent, 
and  prescribes  minimum  notice  periods 
for  termination  of  the  lease.  The 
legislation  allows  a  PHA  to  exclude 
grievances  concerning  eviction  or 
termination  of  tenancy  from  the 
administrative  hearing  procedure  if 
HUD  determines  that  local  law  requires 
a  hearing  in  court  which  provides  the 
basic  elements  of  due  process  before  a 
tenant  is  evicted. 

The  Department  received  extensive 
public  comments  on  the  December  1982 
proposed  rule,  which  was  published 
before  enactment  of  the  1983  law.  862 
comments  were  docketeu  by  the  HUD 
Rules  Docket  Clerk.  Comments  from 
legal  aid  offices  and  public  housing 
tenants  strongly  opposed  the  proposed 
amendments.  Comments  from  PHAs  and 
the  National  Association  of  Housing  and 
Redevelopment  Officials  were  in  general 
strongly  in  favor  of  the  proposed 
amendments,  although  some  technical 
changes  were  suggested. 

Because  of  the  1983  law,  a  second 
proposed  rule  was  published  by  HUD  in 
July  1986  (51  FR  26504).  This  rule 
proposed  changes  to  implement  the  1983 
law,  and  also  other  revisions  after 
consideration  of  public  comment  on  the 
original  proposed  rule.  (In  this  Preamble, 
“proposed  rule"  means  the  July  1986 
proposed  rule,  unless  otherwise 
indicated.) 

The  Department  docketed  87 
comments  on  the  July  1986  proposed 
rule.  In  general,  the  direction  of  public 
comment  is  very  similar  to  comment  on 
the  initial  proposed  rule  of  December 
1982.  PHAs  and  PHA  organizations 
support  promulgation  of  the 
amendments.  Comments  by  the  legal  aid 
community,  and  other  comments  largely 
written  or  inspired  by  legal  aid, 
vigorously  oppose  amendment  of  the  old 
rule. 

II.  General  Character  of  Rule 

The  contents  of  this  rule  are  a 
historical  change  in  Federal 
requirements  for  governance  of  public 
housing.  The  amendments  touch  every 
aspect  of  public  housing  management, 
and  potentially  affect  the  texture  of 
daily  life  for  the  3.4  million  public 
housing  residents. 

The  new  rule  removes  the  burden  of 
Federal  regulations  which  unnecessarily 
diminish  the  ability  of  the  3300  Public 
Housing  Agencies  to  operate  public 
housing  in  response  to  local  needs  and 
conditions.  At  the  same  time,  the 


regulations  faithfully  carry  out  statutory 
mandates  under  Federal  law 

Later  sections  of  this  Preamble 
describe  in  detail  the  reasons  for 
particular  changes  in  the  old  lease  and 
grievance  rule,  and  the  reasons  for 
specific  provisions  of  the  new  rule.  In 
this  section,  the  Preamble  discusses  the 
broad  context  and  impetus  of  the  new 
rule,  and  general  reasons  which  support 
many  of  the  specific  changes.  The 
justifications  for  the  regulatory  changes 
in  this  rule  are  comprised  both  of  the 
specific  reasons  described  in  the 
discussion  of  each  particular  provision, 
and  the  general  considerations 
described  in  this  section. 

This  rule  is  the  culmination  of  a  major 
enterprise  for  the  deregulation  of  public 
housing,  in  the  context  of  the  national 
movement  for  dereguation  of  unneeded 
and  inefficient  Federal  controls.  On 
August  12, 1981,  the  Presidential  Task 
Force  on  Regulatory  Relief,  chaired  by 
Vice  President  Bush,  designated  the 
HUD  Lease  and  Grievance  Procedures 
for  review.  In  its  announcement,  the 
Task  Force  commented: 

These  rules  establish  compliance 
procedures  that  must  be  incorporated  in 
leases  by  local  public  housing  authorities 
(PHAs)  assisted  by  HUD.  Not  only  do  they 
often  duplicate  and  sometimes  exceed  State 
and  local  ordinances,  they  tend  to  make  it 
difficult  for  PHAs  to  protect  the  health  and 
safety  of  tenants.  For  example.  PHAs  claim 
that  disruptive  tenants  that  violate  their 
leases,  vandalize  housing  and  prey  upon 
other  tenants  can  avoid  for  months  effective 
remedial  actions  by  the  PHA.  Reforming 
these  requirements  could  benefit  tenants, 
PHAs  and  deserving  families  seeking  public 
housing. 

In  the  context  of  deregulation,  the 
reexamination  of  existing  Federal 
regulation  asks  whether  existing  Federal 
regulation  is  required  by  law,  or,  if  not 
required  by  law,  whether  there  is  a 
sufficient  positive  reason  to  retain  the 
preexisting  regulation.  In  the  case  of  the 
old  lease  and  grievance  rule,  HUD 
regulatory  requirements  reach  far 
beyond  any  obligation  of  law,  including 
the  1983  law.  In  HUD’s  view,  there  is  no 
adequate  justification  for  retaining  much 
of  the  detailed  regulatory  apparatus 
under  the  old  rule.  Conversely,  there  is 
excellent  reason  to  believe  that  features 
of  the  old  rule  have  severely  interfered 
with  the  efficient  and  effective 
management  of  public  housing. 

This  final  rule  is  based  on  a  fresh  and 
comprehensive  examination  of  the 
regulatory  scheme  imposed  by  the  old 
lease  and  grievance  rule.  All  regulation 
imposes  a  cost  on  the  entities  which  are 
regulated.  The  final  rule  removes 
regulatory  limitations  for  which  there  is 


Federal  Register  /  Vol.  53,  No.  168  /  Tuesday,  August  30,  1988  /  Rules  and  Regulations  33219 


not  now  a  persuasive  positive 
justification  for  imposing  these  costs. 

Public  comments  from  the  legal  aid 
community  protest  changes  of  the 
various  policies  embedded  in  the  old 
rule,  and  claim  that  the  changes  are  not 
substantiated  by  “new  facts”.  In 
response,  it  is  important  to  stress  that 
the  relevant  factors  before  HUD  in  this 
rulemaking  need  not  turn  on  the 
availability  of  empirical  data  or  "new 
facts”  concerning  administration  of 
public  housing  under  the  old  lease  and 
grievance  rule.  Rather,  the  factors 
properly  considered  by  the  Department 
more  characteristically  depend  on 
examination  of  the  functions  of  specific 
regulatory  provisions,  and  of  the 
allocation  of  local  discretion  to  the 
PHAs  charged  with  statutory 
responsibility  for  administration  of  the 
public  housing  program. 

In  this  examination,  the  determination 
of  what  regulatory  controls  should  be 
retained  or  newly  imposed,  and  in  what 
form,  legitimately  depends  in 
considerable  part  on  judgments  of  value, 
and  is  not  readily  reducible  to  a  simple 
determination  of  fact,  that  could  be 
resolved  by  a  study  or  other  data  on 
functioning  of  PHAs  under  the  old  rule. 
In  this  rulemaking,  HUD’s  examination 
is  influenced  by  these  broad  values: 

— That  less  regulation  is  better 

regulation. 

— That  local  control  is  better  than 

Federal  control. 

Both  values  support  the  view  that 
HUD  should  not  regulate  unless  there  is 
a  legal  requirement  or  persuasive  reason 
for  Federal  regulation. 

The  statutory  structure  of  the  public 
housing  program  is  designed  to  allow 
local  flexibility  in  the  administration  of 
the  housing.  Public  housing  projects  are 
owned  and  run  by  Public  Housing 
Agencies  (“PHA”),  which  are 
governmental  entities  chartered  under 
State  law  {see,  U.S.  Housing  Act  of  1937, 
section  3(b)(6),  42  U.S.C.  1437a(b)(B)),  By 
Federal  statutory  policy,  Public  Housing 
Agencies  are  to  be  vested  with  “the 
maximum  amount  of  responsibility  in 
the  administration  of  their  housing 
programs”  (U.S.  Housing  Act  of  1937, 
section  2, 42  U.S.C.  1437).  This  dynamic 
policy  is  not  applied  and  exhausted 
once  and  for  all  at  the  initial 
promulgation  of  a  regulatory 
requirement.  HUD  has  a  continuing 
authority  to  reexamine  existing 
regulatory  requirements,  to  determine  if 
the  existing  requirements  can  be 
withdrawn  or  modified,  and  to  allow  a 
broader  play  to  PHA  responsibility  in 
administration  of  its  public  housing 
program. 


Many  PHAs  have  complained  to 
HUD — in  the  course  of  this  rulemaking 
and  in  other  forums — that  the 
requirements  of  the  old  rule  have 
hindered  or  even  crippled  PHA 
administration  of  the  public  housing 
program.  In  this  rulemaking,  HUD  has 
given  a  particular  weight  to  this 
judgment  by  the  entity  with  statutory 
responsibility  for  administration  of  the 
program. 

For  purpose  of  this  rulemaking,  there 
is  no  need  for  data  on  the  statistical 
distribution  of  PHA  difficulties  in 
implementation  of  the  old  rule,  or  other 
detailed  factual  data  on  how  the  old  rule 
has  affected  operations  at  different 
PHAs.  At  the  level  of  the  individual 
PHA,  experience  under  the  old  rule  may 
differ.  PHAs  may  cope  with  the  old  rule 
or  the  new  in  very  various  ways. 

When  HUD  eliminates  regulatory 
obligations  under  the  old  rule,  PHAs  will 
have  a  greater  freedom  to  structure  local 
programs  in  accordance  with  local 
desires,  without  the  incubus  of  a 
uniform  Federal  requirement.  If  a  PHA  is 
troubled  by  aspects  of  lease  and 
grievance  practice  which  were 
mandated  under  the  old  rule,  and  which 
are  removed  in  the  new  rule,  the  PHA 
will  presumably  structure  a  different 
practice,  utilizing  the  new  freedom 
under  the  new  rule.  Another  PHA  may 
elect  to  retain  aspects  of  practice  no 
longer  prescribed  by  Federal  rule. 

Freeing  the  PHA  from  a  given  Federal 
requirement  has  two  advantages.  First, 
the  local  consequences  of  a  particular 
policy  can  be  seen  much  more  clearly 
from  the  PHA  than  from  Washington. 
The  PHA  can  therefore  adopt  a  policy 
with  a  better  understanding  of  how  the 
policy  will  work  in  the  community,  and 
can  refine  or  revise  the  policy  in  the 
light  of  actual  local  experience.  Second, 
the  PHA  can  choose  a  policy  that 
reflects  local  priority.  PHA  management 
policy  is  a  trade-off  of  different 
objectives.  The  removal  of  Federal 
regulatory  requirements  means  that  the 
PHA  can  make  the  trade-offs  in  the  light 
of  local  values.  In  narrowing  the  scope 
of  the  pre-existing  regulatory 
requirements,  HUD  defers  to  local 
values  and  to  local  knowledge  of  local 
facts.  For  this  purpose,  HUD  does  not 
need  “new  facts”  on  national  operation 
of  the  old  lease  and  grievance 
requirements. 

Public  comment  claims  that  HUD 
lacks  an  adequate  “factual  basis”  for 
withdrawing  requirements  under  the  old 
rule,  citing  the  decision  by  the  Supreme 
Court  in  Motor  Vehicle  Manufacturers 
Asso.  v.  State  Farm,  463  U.S.  29, 103  S. 
Ct.  2856  (1983).  However,  so  far  as 
opposite  to  the  present  rulemaking. 
Motor  Vehicle  stands  merely  for  the 


proposition  that  the  revocation  of  a  prior 
agency  regulation  is  governed  by  the 
same  standard  of  judicial  review  as  is 
the  initial  promulgation  of  the 
regulation — whether  the  agency  action 
was  “arbitrary  and  capricious".  A 
reviewing  court  may  not  set  aside  an 
agency  rule  that  is  rational,  based  on 
consideration  of  the  relevant  factors, 
and  within  the  scope  of  the  authority 
delegated  to  the  agency  by  the  statute. 

In  Motor  Vehicles,  the  statute 
directed  the  agency  (Department  of 
Transportation)  to  issue  standards  for 
the  purpose  of  promoting  motor  vehicle 
safety,  and  to  consider  available  motor 
vehicle  safety  data  for  this  purpose.  The 
statute  provided  that  the  agency  finding 
must  be  supported  by  “substantial 
evidence”  on  the  record  of  a  formal 
rulemaking  proceeding.  The  Court  held 
that  rescission  of  a  motor  vehicle  safety 
standard  was  arbitrary  and  capricious. 

In  that  case,  the  agency  had  not  shown 
an  adequate  factual  basis  for  rescission 
of  the  safety  standard. 

In  the  present  informal  rulemaking, 
HUD  is  issuing  regulations  to  implement 
the  1983  law  on  public  housing  lease  and 
grievance  requirements.  At  the  same 
time,  HUD  is  removing  various  pre¬ 
existing  regulatory  requirements  of  the 
old  lease  and  grievance  rule,  which  are 
not  mandated  by  the  1983  law  or  any 
other  law.  The  old  rule  was  issued  under 
HUD’s  broad  authority  to  issue 
regulations  for  programs  administered 
by  the  Department  (section  7(d)  of  the 
HUD  Act,  42  U.S.C.  3535(d))  (as  well  as 
other  general  rulemaking  authority  no 
longer  contained  in  the  U.S.  Housing  Act 
of  1937)  (see  40  FR  33402,  33403,  August 
7, 1975). 

In  the  areas  for  which  HUD  is  now 
removing  old  regulatory  requirements, 
the  present  rulemaking  differs 
fundamentally  from  the  deregulation  at 
issue  in  Motor  Vehicles.  HUD  is 
authorized,  but  is  not  directed,  to  issue 
regulations  for  the  HUD  program.  Both 
in  the  original  promulgation  of  the  old 
rule,  and  in  the  present  rulemaking  to 
revise  or  withdraw  aspects  of  the  old 
rule,  HUD  proceeds  from  a  wide  and 
flexible  rulemaking  authority.  HUD  has 
discretion  to  issue  or  withdraw  a  rule. 

In  Motor  Vehicles,  the  agency  was 
required  to  adopt  standards  for  a 
precise  empirical  purpose  (motor  vehicle 
safety)  defined  in  the  statute.  In  the 
present  case,  HUD  has  discretion,  but  no 
obligation,  to  issue  regulations 
reasonably  necessary  to  promote 
purposes  of  the  programs  administered 
by  the  Department. 

In  Motor  Vehicles,  the  agency  was 
required  by  law  to  consider  “data” 
relevant  to  the  stated  statutory  purpose. 
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and  to  issue  a  finding  supported  by 
“substantial  evidence”.  By  contrast,  in 
the  present  rulemaking,  HUD  is  not 
directed  by  law  to  consider  any  specific 
factors,  to  make  a  decision  based  on 
“data”  or  “evidence”  respecting  the 
factors,  or  to  generate  a  formal 
administrative  record  of  the  rulemaking 
proceeding.  An  agency  may  consider 
factors  which  are  relevant  to 
implementation  of  the  particular 
enabling  statutes  under  which  a  rule  is 
issued.  For  HUD,  there  is  wide 
discretion  to  decide  what  elements  will 
be  considered  in  a  rulemaking  for  the 
public  housing  program  under  the 
United  States  Housing  Act  of  1937, 
including  the  role  of  available  studies  or 
evidence. 

HUD  has  a  plenary  authority  to 
modify  or  withdraw  provisions  of  the 
old  rule,  provided  only  that  the  agency 
action  may  not  be  “arbitrary  and 
capricious”.  The  regulatory  action  must 
be  reasonably  related  to  the  purposes  of 
the  program.  HUD’s  discretion  is  as 
broad  for  the  present  rulemaking  as  for 
promulgation  of  the  original  1975  rule. 

An  agency  is  not  subject  to  a  heavier 
burden  in  seeking  to  deregulate  or 
change  an  old  rule,  than  for  initial 
promulgation  of  the  rule.  The  regulation 
is  not  frozen  in  the  form  originally 
issued.  The  Supreme  Court  has  noted 
that  “regulatory  agencies  do  not 
establish  rules  of  conduct  to  last 
forever”  ( American  Trucking  Asso.  v. 
Atchison,  387  U.S.  397, 416,  87  S.  Ct. 

1608, 1618  (1967)). 

In  general  thrust,  this  rulemaking 
seeks  to  deregulate  that  which  need  no 
longer  be  regulated,  and  to  devolve  to 
the  individual  PHA  a  far  broader 
authority  over  the  local  public  housing 
program.  In  Motor  Vehicles,  the 
Supreme  Court  remarked  that  while 
deregulation  is  "not  always  or 
necessarily"  a  sufficient  basis  for 
rescission  of  an  existing  rule,  “it  may  be 
easier  for  an  agency  to  justify  a 
deregulatory  action”  than  to  justify 
enactment  of  a  new  regulatory  standard 
(463  U.S.  at  42, 103  S.  Ct.  at  2866).  The 
test  in  each  case  is  whether  the  agency 
can  show  a  reasonable  basis  for  the 
regulatory  action. 

This  Preamble  gives  a  full  explanation 
of  general  and  particular  reasons  for 
each  regulatory  action. 

III.  Lease  Provisions 

A.  General 

1.  Lease  Requirements 

Lease  requirements  are  simplified  and 
clarified  (Part  966,  Subpart  B).  As  under 
the  old  rule,  this  final  rule  describes  the 
types  of  lease  provisions  which  are 
required  (§  966.10)  or  prohibited 


(§  966.11).  The  required  and  prohibited 
provisions  concern  central  aspects  of 
the  subsidized  tenancy. 

The  rule  leaves  the  drafting  of  lease 
provisions  which  comply  with  these 
requirements  to  the  PHA  However,  in 
keeping  with  historical  practice  in  the 
public  housing  program,  the  rule  does 
not  direct  PHAs  to  use  a  form  lease 
drafted  by  HUD.  In  addition  to  lease 
provision  which  are  required  by  the 
HUD  rule,  the  lease  may  “contain  other 
provisions  which  are  determined  by  the 
PHA  and  which  are  not  inconsistent 
with  [the  HUD  rule]”  (§  966.10(a)). 

Comments  recommend  various 
additions  and  changes,  but  do  not 
challenge  this  general  approach. 

2.  Comments:  Objections  to 
Deregulation 

Public  comment  from  legal  aid  and 
tenant  groups  objects  broadly  to  the 
elimination  or  revision  of  Federal  lease 
requirements  in  the  old  rule,  and  objects 
specifically  to  amendment  of  particular 
lease  requirements.  Comment  argues 
that  proposed  changes  are 
unconstitutional,  unfair  or  demeaning  to 
tenants.  Comment  states  that  the 
proposed  rule  eliminates  essential 
tenant  protections,  and  does  not  protect 
the  tenant  from  arbitrary  PHA  action. 
The  proposed  rule  abdicates  Federal 
power  and  vests  discretionary  power  in 
PHAs. 

HUD  does  not  dispute  that  the  rule 
reduces  Federal  interference  in  the 
prerogative  of  PHA  management  to 
develop  and  revise  leases  and  PHA 
rules  for  public  housing  tenants.  The 
rule  enlarges  the  discretionary  power 
vested  in  the  PHA  and  correspondingly 
reduces  Federal  prescription  of  the 
details  of  public  housing  management, 
and  of  the  relations  between  the  PHA 
and  the  tenant.  The  rulemaking  is 
intended  to  simultaneously  diminish 
excess  Federal  controls,  and  enhance 
the  right  and  ability  of  the  PHA  to  run 
the  housing  for  the  benefit  of  the 
tenants.  Because  the  lease  is  the  basic 
contractual  instrument  which  regulates 
the  rights  and  duties  of  the  PHA  and  the 
tenant,  the  changes  in  Federal  lease 
requirements  allow  important  and 
pervasive  changes  in  the  relationship 
between  the  PHA  and  tenant,  and  in 
day-to-day  management  of  the  housing. 

HUD  does  not  agree  that 
simplification  of  leasehold  requirements 
unfairly  exposes  the  tenant  to  arbitrary 
PHA  action,  or  deprives  the  tenant  of 
essential  protections.  Comments  which 
protest  changes  in  Federal  lease 
requirements  appear  largely  based  on  a 
visceral  distrust  of  PHA  autonomy,  a 
sense  that  the  PHA  cannot  be  trusted  to 
treat  the  tenant  fairly,  that  the  PHA 


must  therefore  be  tightly  bound  by 
detailed  Federal  rules  for  tenant 
protection  in  daily  management  of 
public  housing  projects. 

HUD  does  not  share  this  view  of  the 
PHA.  The  establishment  of  rigid  and 
over-detailed  Federal  requirements,  as 
under  the  old  lease  and  grievance  rule, 
is  more  likely  to  cause  harsh,  arbitrary 
and  inefficient  action  by  a  PHA,  than  is 
a  policy  that  allows  the  PHA  discretion 
to  react  to  local  conditions  and  local 
desires,  for  example,  by  quickly 
adopting  changes  in  PHA  lease  forms  or 
PHA  rules.  Because  of  Federal 
regulation  under  the  old  rule,  the  PHA 
could  not  adapt  quickly  and  flexibly  to 
the  needs  of  the  tenants,  and  of  effective 
management  of  public  housing  projects. 
Compliance  with  Federal  requirements 
is  a  burden  on  PHA  management,  a 
drain  on  available  administrative  and 
fiscal  resources.  The  burden  of 
compliance  with  Federal  regulation  may 
diminish  or  exhaust  the  capacity  of  PHA 
management  to  consider  the  needs  of 
individual  tenants  with  compassion  and 
consideration. 

The  revised  lease  requirements 
continue  to  cover  many  of  the  most 
central  aspects  of  the  subsidized 
tenancy.  The  lease  requirements  assure 
that  provisions  of  the  public  housing 
lease  protect  the  essential  interests  of 
the  public  housing  tenant.  These  tenant 
protections  include  the  lease  provisions 
required  under  the  1983  law  (U.S. 
Housing  Act  of  1937,  section  6(1),  42 
U.S.C.  1437d(l)). 

A  comment  by  the  National  Housing 
Law  Project  (“NHLP")  states  that  the 
1983  law  requires  PHAs  to  use  the  lease 
forms  developed  under  the  old  rule,  and 
that  HUD’s  alterations  of  the  lease 
requirements  under  the  old  rule  violate  a 
“clear  Congressional  mandate”.  This 
assertion  is  based  on  out-of-context 
language  of  the  May  1983  report  by  the 
House  authorizing  committee,  which 
reports  out  the  public  housing  lease 
requirements  incorporated  in  the  1983 
law.  The  Report  notes  that  the  bill  adds 
a  new  provisions  under  which  HUD 
must  require  PHAs  to  utilize  fair  leases. 
The  House  committee  language  which  is 
quoted  in  the  NHLP  comment  states  that 
“the  committee  contemplates  that  HUD 
will  meet  this  obligation  by  retaining  the 
present  regulations"  (Report  98-123  on 
H.R.  1,  p.  35).  In  context,  it  is  plain  that 
the  committee  is  only  referring  to  certain 
specific  lease  requirements  in  the  old 
rule,  which  are  covered  by  the  reported 
bill,  and  by  the  statute  as  enacted  in  the 
1983  law.  The  House  committee  report 
does  not  contain  any  language  to 
support  an  inference,  as  indicated  by  the 
NHLP  comment,  that  the  1983  law  was 
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intended  to  freeze  all  then-existing  HUD 
requirements  for  public  housing  leases. 

The  House  committee  bill  requires 
HUD  to  retain  specific  elements  of  the 
lease  requirements  under  the  old  rule: 
the  prohibition  of  leases  which  contain 
unreasonable  terms  and  conditions 
(called  prohibited  lease  provisions);  the 
obligation  to  maintain  the  projects  in 
decent,  safe  and  sanitary  condition; 
requirements  for  adequate  notice  of 
lease  termination;  and  good  cause 
grounds  for  termination  of  tenancy  (H.R. 
1,  section  206,  reported  May  13, 1983). 
These  specific  lease  requirements  were 
incorporated  verbatim  in  the  1983  law 
as  enacted.  The  House  committee  report 
states  [Id.  at  36): 

Since  1970  HUD  has  prohibited  PHAs  from 
utilizing  *  *  *  unfair  [lease]  clauses  *  *  *.  The 
bill  requires  that  those  regulatory 
prohibitions  be  retained  and  that  HUD 
prohibit  any  additional  clauses  which  are 
unreasonable.  Beyond  prohibiting  certain 
unfair  clauses,  the  bill  also  requires  the 
leases  to  contain  certain  basic  protections. 
They  include  clauses  obliging  PHAs  to 
maintain  the  premises  in  decent  safe  and 
sanitary  condition,  and  to  provide  adequate 
notice  before  evicting  tenants.  The  committee 
also  contemplates  that  HUD  will  retain  the 
existing  regulations  regarding  these 
provisions  (emphasis  supplied). 

Under  the  House  bill  and  the  1983 
law,  HUD  is  required  to  retain  specific 
types  of  lease  provisions  required  the 
old  rule.  (In  the  proposed  lease  and 
grievance  rule  published  in  December 
1982,  HUD  had  suggested  the  possible 
elimination  of  a  number  of  these 
provisions.)  There  was  not,  however, 
any  broad  intention  by  the  House 
committee,  as  claimed  in  the  NHLP 
comment,  to  force  PHAs  to  continue 
using  leases  developed  under  the  old 
rule,  or  to  bar  HUD  from  changing  lease 
requirements  under  the  old  rule.  In  any 
event,  such  intention  would  not  be 
effective  unless  implemented  in  the 
actual  statutory  language.  The  actual 
language  of  the  law  as  passed  by 
Congress  is  very  precise  as  to  the 
elements  which  must  be  included  in  a 
public  housing  legse.  All  of  these 
statutory  elements  are  implemented  in 
this  rule.  There  is  no  statutory  bar 
against  changing  other  elements  of  the 
lease  requirements  in  the  old  rule. 

3.  Deregulation:  Other  Comments 

Some  comments  urge  that  PHAs  be 
permitted  a  greater  freedom  to 
determine  lease  provisions.  There 
should  be  more  local  control.  PHAs 
should  be  allowed  to  structure  leases  in 
accordance  with  State  law.  HUD  should 
allow  a  PHA  to  include  any  desired 
provisions  in  the  lease,  if  the  lease  is 
consistent  with  State  law. 


HUD  is  sympathetic  to  the  need  for 
local  autonomy.  The  rule  is  designed  to 
strip  away  unnecessary  Federal  controls 
on  the  content  of  public  housing  leases. 
There  are,  however,  legitimate  reasons 
to  prescribe  minimum  Federal 
requirements  for  core  provisions  of  a 
public  housing  lease. 

— First,  Federal  regulation  is  necessary 
to  implement  lease  requirements 
mandated  by  the  1983  law,  such  as  the 
specification  of  prohibited  lease 
provisions,  and  of  statutory  grounds 
for  termination  of  tenancy. 

— Second,  other  lease  provisions  are 
needed  to  establish  a  tenancy  which 
reflects  the  statutory  and  regulatory 
character  of  a  public  housing  tenancy, 
such  a  provision  for  determination  of 
rent  in  accordance  with  HUD 
requirements  (which  are  substantially 
dictated  by  Federal  statute),  and  for 
periodic  reexamination  of  family 
income  for  this  purpose. 

— Third,  some  lease  provisions — while 
not  specifically  required  by  statute — 
reflect  specific  characteristics  of  a 
public  housing  tenancy,  which  are  not 
generally  characteristic  of  a  private 
and  unsubsidized  tenancy  under  State 
law,  such  as  statement  of  conditions 
in  which  the  family  can  be  required  to 
move  to  another  public  housing  unit, 
and  statement  of  the  obligations  of  an 
assisted  family.  For  example,  the 
lease  prohibits  the  tenant  from 
receiving  other  Federal  housing 
subsidy  and  prohibits  fraud  in 
connection  with  a  Federal  housing 
assistance  program. 

— Fourth,  some  provisions  establish 
other  basic  conditions  of  the 
subsidized  tenancy,  for  protection  of 
public  housing  residents,  and  for 
protection  of  the  Federal  subsidy 
investment  in  the  housing.  For 
example,  the  lease  provides  that  the 
PHA  must  comply  with  local  code 
requirements  materially  affecting 
safety  of  the  occupants;  the  PHA  may 
only  provide  for  a  “reasonable” 
security  deposit  and  "reasonable” 
penalties  for  late  payment  of  rent  of 
charges;  the  tenant  may  only  use  the 
unit  for  residence  by  the  household, 
and  may  not  use  the  dwelling  unit  for 
unlawful  purposes. 

In  drafting  the  required  lease 
provisions  in  this  rule,  there  is  conscious 
and  consistent  endeavor  to  minimize  the 
extent  of  Federal  regulation,  both  as  to 
the  subjects  covered  and  as  to  the 
amount  of  detail  in  the  rule.  The 
required  provisions  are  stated  in  broad 
terms,  which  will  protect  the  relevant 
Federal  interest  and  concern,  but  with 
maximum  freedom  for  the  PHA  to 
devise  lease  provisions  which  satisfy 


the  general  requirement.  The  PHA  has 
great  freedom  to  draft  lease  provisions 
which  accord  with  local  law  and  with 
local  practice  and  preference  (cf., 

§  966.10(a)). 

In  the  main,  PHA  comments  approve 
the  proposed  HUD  lease  requirements, 
with  some  suggestions  for  particular 
improvements.  (The  suggestions  will  be 
discussed  below.)  The  lease  revisions 
are  fair  and  equitable  to  both 
management  and  tenant.  The  revisions 
promote  efficiency,  but  retain  without 
compromise  all  essential  elements  of 
tenant  rights.  Comments  state  that  the 
required  lease  provisions  are  clear  and 
easy  to  understand,  and  approve 
streamlining  of  required  lease  language. 

4.  Applicability  of  Lease  Requirements 

The  lease  requirements  in  Subpart  B 
of  Part  966  apply  to  “public  housing” 

§  966.1(b)(1)).  Public  housing  is  defined 
in  this  rule  (§  966.2)  as  housing  assisted 
under  the  U.S.  Housing  Act  of  1937, 
except  housing  assisted  under  section  8 
(rent  subsidy)  or  section  17  (housing 
development  or  rental  rehabilitation 
grants)  or  the  1937  Act.  The  term  “public 
housing”  as  defined  in  this  rule  includes 
housing  assisted  under  the  Leased 
Housing  programs  under  section  23  or 
section  10(c)  of  the  U.S.  Housing  Act  of 
1937  before  the  Housing  and  Community 
Development  Act  of  1974.  (Because  of  a 
printer’s  typographical  error,  the 
definition  of  "public  housing”  in  the  July 
1986  proposed  rule  is  appended  to  the 
definition  of  the  term  “family”.)  The  rule 
provides  (§  966.1(b)(2))  that  the  Subpart 
B  lease  requirements  do  not  apply  to 
Indian  Housing  (including  Mutual  Help 
and  rental  projects  of  Indian  Housing 
Authorities),  or  to  the  Turnkey  III 
homeownership  program. 

Comment  recommends  that  the  lease 
requirements  should  be  applicable  to 
Turkey  III  and  Mutual  Help  projects,  to 
Indian  Housing  Authority  rental 
projects,  to  post-1974  section  23  and 
section  10(c)  projects,  and  to  PHA- 
owned  section  8.  The  comment  does  not 
articulate  the  reasons  for  these 
recommendations.  The 
recommendations  are  not  adopted. 

Unlike  the  public  housing  rental 
programs,  the  Turnkey  III  program  and 
the  Mutual  Help  program  (a  program  for 
Indians)  use  forms  of  homeownership 
agreement  drafted  by  HUD.  The 
regulations  and  HUD  form  agreements 
for  these  programs  give  the  occupant  a 
lease  with  option  to  purchase,  and 
define  in  detail  in  rights  of  the  occupant 
respecting  occupancy  and  purchase  of 
the  unit.  There  is  no  need  for 
overlapping  regulation  governing  the 
form  of  a  lease  in  these  programs. 
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Historically,  Indian  housing,  including 
Indian  housing  rental  projects,  was  not 
subject  to  HUD  regulation  of  dwelling 
lease  provisions.  This  separate 
treatment  reflects  HUD’s  recognition  of 
the  special  needs  of  the  Indian  housing 
program.  However,  lease  requirements 
in  the  1983  law  are  applicable  to  Indian 
housing  as  to  other  public  housing,  since 
there  is  no  statutory  exception. 

Therefore  this  rule  adds  provisions 
necessary  to  implement  lease 
requirements  of  the  1983  law  for  Indian 
rental  projects  (new  §  905.303).  These 
provisions  are  intended  as  the  minimum 
necessary  to  comply  with  the  statutory 
requirements  for  dwelling  leases.  The 
rule  allows  the  greatest  possible  room 
for  Indian  Housing  Authorities  to  adapt 
the  1983  statutory  requirements  to 
conditions  of  reservation  or  non- 
reservation  Indian  housing,  including 
accommodation  to  tribal  courts  and 
tribal  law. 

Comment  recommends  applying  the 
lease,  requirements  to  post-1974  section 
23  or  section  10(c)  projects.  There  are  no 
post-1974  section  23  or  section  10(c) 
projects.  Section  10(c)  and  section  23  are 
sections  of  the  version  of  the  U.S. 
Housing  Act  of  1937  before 
recodification  in  the  Housing  and 
Community  Development  Act  of  1974. 

There  is  no  reason  to  apply  the  public 
housing  lease  requirements  to  a  section 
8  project  which  is  owned  by  a  PHA. 

First,  section  8  is  not  subject  to  the 
public  housing  lease  amendments  in  the 
1983  law.  Lease  requirements  in  the  1983 
law  were  enacted  as  section  6(1)  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437d(l)).  Pursuant  to  section  8(h)  of  the 
1937  Act  (42  U.S.C.  1437f(h)),  section  6  of 
the  Act  does  not  apply  to  assistance 
under  section  8.  Second,  the  statutory, 
regulatory  and  contractual  structure  of 
the  section  8  rental  assistance  programs 
is  very  different  from  the  public  housing 
program  Tor  which  the  lease  provisions 
are  designed.  There  is  also  no  reason  to 
have  different  lease  requirements  if  the 
section  8  owner  happens  to  be  a  PHA. 
Third,  section  8  project  owners, 
including  PHA-owners,  are  required  to 
use  a  HUD  prescribed  model  lease. 
There  is  therefore  no  need  for 
overlapping  regulation  governing  the 
form  of  section  8  lease.  The  present 
regulation  only  covers  the  public 
housing  programs,  and  is  issued  by  the 
HUD  Assistant  Secretary  for  Public  and 
Indian  Housing.  The  section  8  programs 
are  within  the  jurisdiction  of  the  HUD 
Assistant  Secretary  for  Housing. 


B.  PHA  Obligations 
1.  Maintenance 

a.  Duty  to  Maintain.  The  .1983  law 
provides  that  a  public  housing  lease 
must  "obligate  the  public  housing 
agency  to  maintain  the  project  in  a 
decent,  safe,  and  sanitary  condition" 

(U.S.  Housing.  Act  of  1937,  section  6(1)(2), 
42'U.S.C.  1437d(l}(2)).  The  provision  of 
“decerit,  safe,  and  sanitary"  housing  is 
the  statutory  purpose  of  the  public 
housing  program  (U.S.  Housing  Act  of 
1937,  section  3(b)(1),  42  U.S.C. 
1437a(b)(l)). 

The  rule  (§  966.10(f))  states  that  a 
lease  must  provide  that: 

(1)  The  PHA  shall  provide  services  and 
maintenance  for  the  dwelling  unit,  equipment 
and  appliances,  and  for  the  common  areas 
and  facilities,  which  are  needed  to  keep  the 
housing  in  decent,  safe  and  sanitary 
condition. 

(2)  The  PHA  shall  comply  with  the 
requirements  of  applicable  State  and  local 
building  or  housing  codes  concerning  matters 
materially  affecting  health  or  safety  of  the 
occupants. 

This  formulation  balances  the 
statutory  requirement  to  state  in  the 
lease  the  PHA  duty  to  maintain  the  unit, 
and  the  statutory  aim  of  vesting  local 
PHAs  with  the  maximum  amount  of 
administrative  responsibility  (U.S. 
Housing  Act  of  1937,  section  2,  42  U.S.C. 
1437). 

The  PHA  has  the  contractual  duty  to 
maintain  the  unit  in  compliance  with  the 
decent,  safe  and  sanitary  standard,  as 
applied  to  circumstances  in  the  locality. 
This  comprehensive  obligation  removes, 
however,  the  need  for  HUD  to  require 
that  the  PHA  include  a  detailed 
statement  of  PHA  maintenance 
obligations  in  the  lease. 

b.  Compliance  with  State  Codes.  The 
lease  requirement  to  comply  with  State 
housing  codes  supplements  the  decent, 
safe  and  sanitary  standard,  and  applies 
to  code  violations  which  risk  the  health 
and  safety  of  the  tenant.  The  PHA’s  duty 
to  comply  with  State  housing  code 
requirements  is  enforceable  by  the 
tenant  as  a  contractual  Tiuty  of  the  PHA 
under  the  lease.  In  most  cases,  the 
PHA’s  breach  of  this  obligation  is  also  a 
violation  of  the  PHA’s  duty  to  maintain 
the  unit  in  decent,  safe  and  sanitary 
condition. 

Local  code  violations  which  do  not 
materially  affect  health  or  safety  are  not 
enforceable  by  the  tenant  undei  irte 
lease.  The  enforcement  of  local  code 
standards  is  in  general  appropriately  left 
to  the  judgement  of  local  officials  in  the 
light  of  local  conditions.  The 
Department  does  not  believe  there  is 
justification  to  impose  on  PHAs  a 
blanket  Federal  regulatory  requirement 


to  incorporate  in  the  lease  with  an 
individual  tenant  the  PHA's  obligation 
to  comply  with  local  code  requirements. 
However,  PHA  violation  of  local  code 
conditions  affecting  health  or  safety  are 
so  fundamental,  and  so  bound  to 
achievement  of  decent,  safe  and 
sanitary  housing,  that  the  code 
violations  are  properly  a  siibject  of 
Federal  regulation. 

PHA  comment  states  that  the  PHA 
should  only  be  required  to  maintain  the 
unit  in  accordance  with  State  or  local 
law.  A  unit  which  complies  with  local 
code  i6  decent,  safe  and  sanitary.  The 
comment  would  therefore  remove  from 
the  lease  a  separate  requirement  to 
maintain  the  unit  in  decent,  safe  and 
sanitary  condition,  as  distinguished  from 
the  PHA’s  obligation  to  comply  with 
local  code. 

Legal  aid  comment  states  that  the  rule 
should  retain  the  unit  maintenance 
requirements  in  the  old  rule.  Erosion  of 
minimum  safety  standards  is  ill  advised 
and  unnecessary.  Existing  standards 
were  not  onerous  for  PHAs. 

The  final  rule  does  not  modify  the 
proposed  provisions  expressing  the  PHA 
duty  for  maintenance  of  the  unit. 

Compliance  with  local  code  overlaps 
with  the  duty  to  provide  service  and 
maintenance  needed  to  keep  the  housing 
in  decent,  safe  and  sanitary  condition. 
Elements  necesary  to  comply  with  code 
(e.g.,  concerning  electrical  wiring  for  a 
unit)  may  also  be  necessary  so  that  the 
unit  is  decent,  safe  and  sanitary. 
Depending  on  comprehensiveness  of  the 
local  code,  and  on  whether  the  code  is 
applicable  to  a  public  housing  unit, 
satisfaction  of  local  code  may  also 
constitute  satisfaction  of  the 
requirement  to  keep  the  housing  in 
decent,  safe  and  sanitary  condition. 

However,  the  lease  must  state,  as 
directed  by  the  1983  law,  that  the  PHA  is 
obligated  to  maintain  the  unit  in  decent, 
safe  and  sanitary  condition.  This 
obligation  is  not  wholly  subsumed  in  the 
PHA’s  duty  to  comply  with  local  code, 
and  must  be  separately  expressed  m  the 
lease.  A  community  may  lack  n  housing 
code,  or  the  code  may  not  embrace  all 
elements  of  service  and  maintenance 
necessary  to  assure  that  the  unit  is 
decent,  safe  and  sanitary.  Code  may  not 
establish  a  continuing  requirement 
governing  status  of  existing  units,  as 
opposed  to  requirements  imposed  when 
a  unit  is  built,  or  as  a  condition  for 
initial  grant  of  a  certificate  of 
occupancy.  A  local  code  may  not  be 
applied  or  interpreted  in  a  way  that 
satisfies  the  PHA’s  maintenance 
obligations  under  the  U.S.  Housing  Act 
of  1937.  For  a  variety  of  reasons, 
compliance  with  local  code  is  not 
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always  or  necessarily  equivalent  to 
maintaining  the  unit  in  decent,  safe  and 
sanitary  condition. 

In  a  locality  where  compliance  with 
local  code  signifies  that  the  unit  is 
decent,  safe  and  sanitary,  a  lease 
provision  which  requires  the  PHA  to 
maintain  the  unit  up  to  this  standard 
does  not,  in  principle,  subject  the  PHA 
to  any  additional  contractual  burden. 

We  acknowledge,  however,  that  there  is 
a  potential  for  legal  dispute  between  the 
PHA  and  the  tenant  as  to  whether 
compliance  with  local  code  satisfies  the 
Federal  statutory  standard  as  stated  in 
the  lease. 

HUD  does  not  agree  with  comment 
which  claims  that  the  simplification  of 
lease  requirements  somehow  erodes  or 
or  diminishes  safety  standards  in  the  old 
rule.  The  requirement  that  the  PHA  must 
provide  services  and  maintenance 
required  for  “safe”  operation  of  the 
housing  is  simply  and  explicitly  stated 
in  the  lease,  as  is  the  requirement  to 
comply  with  local  codes  affecting 
"health  and  safety”.  The  PHA  obligation 
is  comprehensively  stated,  in  the 
language  mandated  by  the  1983  law. 
There  is  no  reason  to  add  redundant 
lease  verbiage  on  the  subject  of  tenant 
safety.  Most  important,  we  do  not 
believe  that  the  housing  will  be  made 
safer  by  adding  more  wordage  to  the 
lease. 

Under  the  lease,  a  PHA  must  comply 
with  local  code  on  matters  “materially 
affecting  the  health  or  safety  of  the 
occupants”.  Comment  states  that  a  PHA 
should  be  obliged  to  comply  with  all 
code  requirements,  not  merely  with 
requirements  affecting  health  and 
safety.  Another  comment  objects  that 
the  PHA  lease  obligation  is  restricted  to 
matters  “materially”  affecting  health  or 
safety. 

These  comments  miss  the  reason  for 
using  State  code  requirements  as  the 
basis  for  establishing  PHA  obligations 
under  the  lease.  The  purpose  is  not  to 
empower  the  tenant  to  treat  all  technical 
violations  of  local  code  as  violations  of 
the  lease.  The  purpose  is  to  focus  on 
that  aspect  of  local  code  enforcement 
which  is  most  directly  related  to  the 
Federal  statutory  mission  of  the  public 
housing  program,  and  is  most  critically 
related  to  the  welfare  of  the  public 
housing  tenants.  Independent  of  the 
lease,  local  code  enforcement 
authorities  have  all  of  the  normal 
powers  to  enforce  code  requirements 
against  the  PHA  in  accordance  with 
local  law.  Moreover,  States  have  the 
power,  if  they  wish,  to  grant  public 
housing  or  other  tenants  a  procedure 
and  standing  to  enforce  local  code 
requirements.  The  State  and  locality 
have  the  primary  role  of  deciding  how  to 


enforce  a  code  scheme  which  is  a 
creature  of  State  and  local  choice. 

Except  for  specific  purposes  of  the 
public  housing  program,  HUD  has  no 
reason  to  interfere  in  the  local 
procedures  for  enforcement  of  local 
code. 

Local  codes  may  reflect  local  policies 
which  have  little  to  do  with  national 
policies  of  the  public  housing  program, 
or  as  to  which  there  is  no  immediate 
reason  for  Federal  involvement  or 
concern.  For  example,  local  code  may 
include  elements  designed  to  implement 
local  land  use  controls,  or  to  encourage 
use  of  local  labor  (by  requiring  use  of 
stick  built  techniques,  or  by  prohibiting 
use  of  new  materials  or  construction 
techniques).  For  the  present  purpose,  we 
merely  assert  that  local  concerns  and 
interests  as  reflected  in  the  local  code 
are  not  automatically  the  business  of  the 
Federal  government,  to  be  enforced  by 
the  tenant  through  provisions  of  the 
public  housing  lease. 

Finally,  the  Federal  interest  in 
enforcement  of  local  code  requirements 
through  the  public  housing  lease  should 
only  apply  when  there  is  “material” 
violation  of  local  requirements  related  to 
health  or  safety  of  the  occupants.  The 
purpose  of  the  lease  provision  is  not  to 
capture  any  technical  code  violation 
marginally  related  to  tenant  safety,  but 
those  violations  which  are  likely  to 
result  in  serious  injury  to  the  tenants. 
The  pursuit  of  minor  violations  of  local 
code  is  best  left  to  the  enforcement 
policies  and  techniques  of  the  local 
authorities.  (The  rule  provision  on 
compliance  with  local  code  is 
substantially  identical  to  a  parallel 
provision  of  the  Uniform  Residential 
Landlord  and  Tenant  Act.  Uniform  Act, 
section  2.104(a)(1).) 

c.  PHA  Obligation  When  Unit  is 
Dangerous — (1)  PHA  Duty  to  Offer 
Substitute  Unit.  The  final  rule  provides 
(§  966.10(f)(3)): 

If  the  condition  of  the  dwelling  unit  is 
hazardous  to  the  health  or  safety  of  the 
occupants,  and  the  condition  is  not  corrected 
in  a  reasonable  time,  the  PHA  shall  offer  the 
Tenant  a  replacement  dwelling  unit  if 
available.  The  PHA  is  not  required  to  offer 
the  Tenant  a  replacement  unit  if  the 
hazardous  condition  was  caused  by  fault  or 
negligence  of  Household  members,  or  of 
guests,  visitors,  or  other  persons  under 
control  of  Household  members. 

These  provisions  reflect  the  Federal 
interest  in  correcting  conditions  which 
may  endanger  health  or  safety  of  public 
housing  residents. 

The  new  rule  provides  that  the  PHA 
must  offer  a  replacement  unit  if  a 
hazardous  condition  is  not  corrected  “in 
a  reasonable  time”.  The  new  rule  does 


not  require  that  the  PHA  offer  the  tenant 
a  public  housing  unit. 

Comment  states  that  the  PHA  should 
not  be  allowed  a  “reasonable”  time  to 
fix  the  hazardous  conditions.  The 
comment  points  out  that  what  is 
"reasonable”  to  a  PHA  employee  may 
not  be  reasonable  for  a  tenant  suffering 
a  hazardous  condition.  HUD  appreciates 
that  the  perspective  of  the  tenant 
naturally  differs  from  the  perspective  of 
PHA  officials.  The  tenant  may  have 
difficulty  capturing  attention  of  PHA 
officials,  or  persuading  them  that  the 
unit  is  dangerous  and  that  the  tenant 
should  be  offered  a  new  unit. 
Nevertheless,  HUD  has  not  revised  the 
rule  in  response  to  this  comment.  To  a 
considerable  degree,  the  decision  on 
what  to  do  if  there  is  a  dangerous 
condition  in  the  unit  should  be  left  to  the 
discretion  and  good  sense  of  the  PHA. 
The  PHA  decision  should  be  based  on 
the  immediate  facts  of  the  case,  and  the 
PHA  resources  on  hand.  The  decision  is 
not  readily  reducible  to  a  more  precise 
formula,  that  should  be  incorporated  in 
the  boilerplate  of  public  housing  leases. 

The  statement  of  tenant  obligations 
under  the  lease  is  revised  to  provide 
that  the  tenant  must  move  from  a 
dangerous  dwelling  unit 
(§  966.10(h)(l)(v)(B)).  Thus  the  revised 
rule  defines  the  correlative  duties  of  the 
PHA  and  the  tenant  in  a  situation  where 
the  tenant's  original  unit  is  no  longer 
safe  for  continued  occupancy.  The  PHA 
must  offer  a  replacement  dwelling  unit  if 
available,  and  the  tenant  must  move. 

Comment  states  that  the  PHA  should 
not  be  required  to  relocate  the  tenant  if 
dangerous  conditions  in  the  unit  were 
caused  by  action  or  negligence  of  the 
family  or  its  guests  (such  as  a  fire 
caused  by  the  family;  leaks  not  reported 
to  the  PHA;  hazards  resulting  from  the 
family’s  housekeeping  habits).  The 
tenant  should  be  evicted,  not  relocated 
to  destroy  another  unit.  In  response  to 
the  comment,  the  rule  is  amended  by 
specifying  that  the  PHA  is  not  required 
to  offer  the  tenant  a  replacement  unit  if 
the  dangerous  condition  in  the  unit  was 
caused  by  fault  or  negligence  of  the 
household  members,  or  of  guests, 
visitors  or  other  persons  under  the 
control  of  household  members 
(§  966.10(f)(3)).  The  PHA  may  evict  the 
family  if  the  family  actions  which 
caused  the  damage  are  grounds  for 
termination  of  tenancy  (serious  or 
repeated  violation  of  the  lease  or  other 
good  cause;  see  §  966.21).  It  should  also 
be  noted  that  on  normal  contractual 
principles,  a  tenant’s  breach  of  the  lease 
(by  damage  to  the  unit)  may  relieve  the 
PHA  of  reciprocal  obligations  to  the 
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tenant  under  the  lease,  such  as  the 
promise  to  offer  replacement 'housing. 

(2)  Abatement  of  Rerit.  The  old  rule 
provided  that  if  the  PHA  does  not 
correct  dangerous  conditions  in  a 
reasonable  time,  rent  must  be  abated  “in 
proportion  to  the  seriousness  of  the 
damage  and  loss  in ' value  as  adwelling 
*  *  ■*,’'HUD:propQBedfto  delete  the 
requirement  for  abatement  of  rent. 
Comment  statee  that  the  lease  should 
allow  or  require  abatement  for 
hazardous  or  substandard  conditions. 
Abatement fis^n  effective  and  cheap 
non-judicidl  mechanism  to  resolve 
disputes.  TheiprqpoBed  change 
eliminates  a  valuable  and  eaaily- 
administered  remedy  for  serious  health 
and  safety  problems.  Abatement 
enables  the  teirantrto  get  the  attention  of 
a  recalcitrant  and  non-responslve  PHA. 
Eliminating  thertenant’s  right  to  abate 
rent  if  or  .dangerous  conditions  .removes 
an  incentive  formanagernent  to 
maintain  the  .property,  and  puts  the 
tenant  family  at  risk.  Abatement  is 
legally  and  morally  justified  if  the  PHA 
does  mot  render  services  for  which  .the 
tenaitt  has  paid.  Abatement  oTrent 
encourages  lessors  to  maintain:property. 
The  Tule  -shoiild  encourage  the  JPHA  to 
repairpviblic  bousing  units,  and  should 
discourage  the  PHA  from -transferring 
the  tenant  from  a  daqgerous  unit. 

Gomment  notes  that  the  abatement 
remedy  jas  defined  under  the  law  of  a 
particular^tertd)  ismdt’usdful.  The 
comment  thus  impliesthatthe  Federal 
regulations  should  establish  a  Federal 
right’tobbatement  in  addition  to  any 
right  of  abatement  understate  law. 

Other .comment  states  that  a  BHA 
should  be  held  responsible  for 
compliance  with  the  same  standards  as 
a  private. lundlord.  Abatement  is:a 
principal  tool  to  enforce  health  and 
building  .codes. 

The  final  rule ;is  silent  on  .the tenant's 
right  to  rent  abatement  to  remedy* 
breach  of  PHA  obligations  undertthe 
lease.  The  rule  also.does  not  require  that 
the  lease  includes  provision  which 
abates  the  rentfor  hazardous  or 
substandard  conditions,  or  which 
establishes  a  standard  for  computing  the 
amounti.df.an  ahatement. 

Abatement  isa  two  edged  sword.  If 
rent  is  abated  or  withheld,  the  PHA 
loses  revenue  that  would  otherwise  be 
available  for  pro jection  operation. 
Denial  of  revenue  may  force  the  PHA  to 
reduce  maintenance  and  other  tenant 
services.  Denial  of  PHA  income,  by 
abatement  or  other  rent  withholding 
techniques  may  accelerate  a  downward 
spiral  of  project  management  and 
maintenance,  where  each  reduction  of 
rental  income  leads  to  reduction  of 
necessary  tenant  maintenance,  and  the 


reduction  of  maintenance  leads  to 
additional  withholding. 

The  deterioration  of  project  services 
affects  tenants  who  pay  the  rent,  as  well 
as  those  who  initially  claim  that  there  is 
justification  for  refusing  to  pay  the  full 
rent  claimed  by  the  PHA.  This 
deterioration  may  in  turn  lead  to 
withholding  by  more  and  more  tenants. 
This  may  also  occur  because  tenants 
who  pay  rent  are  naturally  infected  by 
the  example  of  other  tenants  who, 
rightly  or  wrongly,  claim  a  right  to  deny 
full  payment  of  the  rent. 

'Comment  states  that  HUD  should  not 
take  away  the  tenant’s  right  to 
abatement  of  rent  under  State  law. 
Comment  claims  that  in  most -States, 
elimination  of  a  Federal  abatement 
requirement  conflicts  with  die  State  law 
warranty  of  habitability. 

Because  abatement  may  result  in 
severe  and  harmful  effects  on 
management  of  the ‘housing,  HUD  is 
unable  to  justify  restoration  of  a  Federal 
right  to  abatement  of  the  rent.  However, 
the  rule  does  not  prohibit  or  preempt 
authority  for  abatement  under  State 
statute  or  caselaw.  Absent  a  Federal 
requirement  arprohibition,  the  existence 
or  non-existence  of  a  right  to  abatement 
is  determined  by.State  law.  The  Federal 
rule  does.nat  take  away  a  right  to 
abatement  under  State  law,  <and-. does 
not  interfere  with  a  State  law  warranty 
of  habitability. 

Federal  requirements  governing  the 
form  of  a, public  housing  tenancy  . coexist 
with  State-law  requirements  which  spell 
out  incidents.'of  the  tenancy,  so  long  as 
the  State. requirements  do  not  contradict 
requirements  of  the  Federal-Statute  and 
rule.  The  Statedawunay  not  destroy  or 
diminish  rightsofthe  tenant  and  the 
PHA, under  the  Federal  rule.butanay 
add  additional  tenant  protections,. such 
as  a  right.to  rent  abatement  as  a  remedy 
for  breaco  of  PHA  obligations in  the 
lease.  The  rule  allows but rfoes  not 
require  abatement  of  rent.  The  rule 
therefore  defers  to  State  pdlicy,  as 
expressed  in  State  law,  concerning  the 
right  of  *  the  tenant  to  abate  rent  as  a 
remedy  for  PHA  breach.  If  a  tenant  may 
abate  rent.for  any ’landlord,  including  a 
public  landlord,  the  tenant  may  also 
abate  rent  payable  to  a  PHA. 

Comment  asserts  that  the  rule  should 
provide  that  a  PHA  must  comply  with 
remedies  under  State  law  tor  the  PHA’s 
failure  to  maintain  the  unit.  HUD 
concludes,  however,  that  there  is  no 
sufficient  justification  for  federalizing 
State  remedies.  State  remedies  reflect 
values  and  policies  in  the  jurisdiction, 
not  necessarily  the  purposes  of  the 
national  public  housing  program.  HUD 
should  not  blindly  incorporate  local 
remedies  into  lease  requirements  for  the 


national  .public  housing  program.  A 
jurisdiction  which  establishes  a  right  to 
remedies  under  State  law  may  likewise 
establish  procedures  to  effectuate  the 
remedies,  including  a  requirement  that 
the  remedies  must  be  incorporated  in 
the  lease. 

The  1983  law  requires*  lease 
provision  which  obligates  the  PHA  to 
maintain  the  unit  in  decent,  safe  and 
sanitary  condition  (U.S.  Housing  Act  of 
1937,  section  6{1)(2),  42  U.S.C. 

1437d(l}(2}).  A. comment  claims  the  1983 
law'does  not  authorize  HUD  to 
eliminate  the  tenant’s  right  to  abatement 
under  the  old  rule,  asserting  that  the 
1983  law  requires  HUD  to  retain  the 
lease  requirements  of  the  old  rule. 

The  new  rule  provides  that  the  PHA 
must  provide  services. and  maintenance, 
for  the  dwelling  unit,  equipment  and 
appliances,  and  for  the  common  areas 
and  facilities,  which  aremeeded  to  keep 
the  .housing  in  decent,  safe  and  sanitary 
condition1  (.§  966.10(f)(il)).Thi8  provision 
constitutes  literal  and  complete 
implementation  of  the  lB83ilaw,  and  is 
substantively:  similar  to  parallel 
provisions  dfiheohl  rule.  :Nothing  in  the 
text  of  the  1983  law  freezes  ‘the  (lease 
requirements  precisely  as  framed  iin  the 
old  rule.  Ntrthing  in  the  TBB8  law 
requires  inclusion  of  provision  of  rent 
abatement,  or  requires  retention  of  rent 
abatement  provisions  that  were 
contained  in  the  old  rule. 

d.  Maintenance  by  Tenant.  The  rule 
(§  966.TQ{j})  States  that: 

The  lease  may  provide  that  the  Tenant 
shall  perform seasonal, maintenance  or  other 
maintenance  tasks,  as  specified  in  the  lease, 
where  performance  of  such  tasks  by  tenants 
of  dwelling1  units  of  a  similar  design  and 
construction  is  customary;  provided,  that 
such  provision  is  included  in  the  lease  in 
goodiaith  and  not  for  the  purpose  of  evading 
the  obligation  of  the  PHA.  The  PHA  shall 
exempt  the  Tenant  if  the  PHA  determines 
that  because  of  age  or  physical  disability 
members  of  the  Household  are  unable  to 
perform  such  tasks. 

This  provision  is  substantially  drawn 
from  a  parallel  provision  of  the  old  rule. 

Comment  argues  that  HUD  should 
delete  the  rule  provision  which  allows  a 
PHA  to  require  the  tenant  to  perform 
“customary"  maintenance.  Maintenance 
is  a  PHA  function.  The  PHA  should  not 
be  allowed  to  shift  this  maintenance 
responsibility  to  the  tenant.  The 
comment  also  observes  that  the 
regulation  standard  for  when 
maintenance  may  be  shifted  to  the 
tenant  (i.e.,  the  practice  which  is 
“customary"  in  dwelling  units  of  similar 
design  and  construction)  is  too  vague, 
and  should  be  spelled  out  in  the  rule. 


Federal  Register  /  Vol.  53,  No.  168  /  Tuesday,  August  30,  1988  /  Rules  and  Regulations  33225 


Under  the  lease  provisions  mandated 
by  the  1983  law,  the  basic  responsibility 
for  maintenance  of  the  project  rests  with 
the  PHA.  The  lease  must  “obligate  the 
public  housing  agency  to  maintain  the 
project  in  a  decent,  safe,  and  sanitary 
condition”  (U.S.  Housing  Act  of  1937, 
section  6(1)(2),  42  U.S.C.  1437d(l)(2)). 
However,  this  allocation  of 
responsibility  for  maintenance  of  the 
project  under  the  statute  does  not  mean 
that  the  tenant  may  not  be  required  to 
perform  unit  maintenance  tasks  which 
help  the  PHA  maintain  the  project  in 
decent,  safe  and  sanitary  condition.  If 
the  tenant  must  perform  maintenance 
for  the  unit,  the  tenant  may  be  more 
likely  to  clean  and  care  for  the  unit,  and 
less  likely  to  damage  the  unit,  than  if  the 
tenant  is  the  passive  recipient  of  all 
PHA  maintenance  services.  Each 
individual  tenant  is  a  beneficiary  of  the 
PHA  duty  to  maintain  the  project.  In 
meeting  this  responsibility,  the  PHA 
may  be  supported  by  the  requirement 
for  all  tenants  to  perform  certain 
maintenance  responsibilities  respecting 
their  individual  units. 

The  required  lease  provisions  in  the 
1983  law  were  enacted  verbatim  in  the 
form  previously  reported  by  the  House 
Banking  Committee,  and  then  passed  by 
the  House  of  Representatives  (unlike  the 
grievance  procedures,  for  which  the  law 
as  enacted  differs  markedly  from  the  Bill 
previously  reported  by  the  House).  The 
Report  by  the  House  Banking  Committee 
notes  that  the  reported  bill  includes  a 
clause  obliging  the  PHA  to  maintain  the 
premises  in  decent,  safe  and  sanitary 
condition.  The  Report  states  that  “the 
Committee  *  *  *  contemplates  that 
HUD  will  retain  the  existing  regulations 
regarding  these  provisions"  (Report  98- 
123  on  H.R.  1,  p.  30).  Under  the  "existing 
regulations”  (i.e.,  the  old  lease  and 
grievance  rule)  a  requirement  for  the 
PHA  to  “maintain  the  premises  and  the 
project  in  decent,  safe  and  sanitary 
condition”  co-exists  with  authority  for  a 
lease  provision  in  which  the  tenant 
agrees  to  perform  maintenance  tasks 
“according  to  local  custom”.  Thus  the 
1983  law  is  not  intended  to  sweep  aside 
the  potential  for  lease  provisions  which 
require  the  tenant  to  perform 
maintenance  tasks  in  accordance  with 
local  custom. 

The  new  rule  provides,  as  did  the  old 
rule,  that  an  agreement  for  the  tenant  to 
perform  maintenance  tasks  must  be 
included  in  "good  faith”  and  not  for  the 
purpose  of  evading  the  PHA  obligation 
for  maintenance  of  the  project.  The  PHA 
right  to  transfer  maintenance 
responsibilities  to  the  tenant  is  not 
open-ended,  but  depends  on  local 
landlord-tenant  practice.  The 


designation  of  tasks  to  be  performed  by 
the  tenant  must  be  customary  for  units 
of  similar  design  and  construction  in  the 
locality.  Because  this  contractual 
standard  depends  on  tenancy  practices 
in  each  locality,  the  definition  of  what 
practice  is  “customary”  is  not  stated  in 
the  HUD  regulation,  but  depends  on  a 
concrete  examination  of  local  practice. 

Comment  states  that  the  HUD  rule 
should  specify  that  a  PHA  may  not  shift 
tasks  to  the  tenant  if  the  tasks  must  be 
performed  by  the  landlord  under  local 
law.  This  comment  is  not  well  taken. 

The  HUD  rule  does  not  override  a  local 
law  which  requires  the  landlord  to 
perform  specific  maintenance  tasks. 

The  PHA  must  exempt  the  tenant  from 
tenant  maintenance  tasks  if  members  of 
the  household  are  not  able  to  perform 
the  tasks  “because  of  age  or  physical 
disability”  (§  966.10(j)).  A  PHA  states 
that  a  PHA  should  not  be  required  to 
exempt  elderly  or  handicapped  from 
tenant  maintenance  requirements,  such 
as  mowing,  if  the  PHA  has  elderly  or 
handicapped  units,  but  the  tenant  wants 
to  live  in  an  area  where  tenant 
maintenance  is  required. 

The  comment  is  not  adopted.  It  is  not 
fair  or  practicable  to  impose  a 
maintenance  requirement  on  the  tenant 
if  members  of  the  household  cannot 
perform  the  maintenance  because  of  age 
or  disability.  The  tenant  would  have  to 
find  other  persons  to  perform  the  tasks, 
or  would  be  placed  in  violation  of  the 
lease.  The  tenant  may  not  be  able  to 
find  or  pay  someone  to  perform  the 
tenant  maintenance  obligation. 

The  PHA  may  consider  the  ability  of 
the  tenant  to  perform  tenant 
maintenance  when  deciding  whether  to 
admit  the  tenant  to  a  tenant 
maintenance  unit.  In  addition,  if  a  tenant 
is  already  living  in  a  unit  but  there  is  no 
household  member  who  can  perform 
tenant  maintenance  tasks  appropriate 
for  the  unit,  the  PHA  may  determine  that 
the  unit  is  inappropriate  for  the 
household  composition,  and  require  the 
tenant  to  move  to  another  public 
housing  unit  (§  966.10(h)(l)(v)(A)(l)). 

2.  PHA  Duty  to  Comply  with  Federal 
and  State  Requirements 

Comment  states  that  a  lease  should 
provide  that  a  PHA  must  comply  with 
Federal  law  and  HUD  regulations, 
including  requirements  for  calculation  of 
rent  and  utility  allowances.  In  HUD’s 
view,  the  comment  fails  to  justify 
importing  HUD  requirements  wholesale 
into  the  lease  between  the  PHA  and  a 
tenant,  to  be  enforced  as  a  contractual 
duty  of  the  PHA  to  the  tenant  under  the 
public  housing  lease.  Required  lease 
provisions  are  only  a  vehicle  to  express 


basic  responsibilities  of  the  PHA  to  the 
tenant. 

The  lease  provisions  which  are 
required  by  the  1983  law  regulate  key 
aspects  of  the  assisted  tenancy,  but  do 
not  contemplate  that  the  tenant  must 
have  a  contractual  leasehold  right  to 
enforce  all  statutory  and  regulatory 
duties  of  the  PHA  across  the  board.  For 
some  HUD  regulations,  the  right  to 
enforcement  may  be  vested  in  HUD’s 
administrative  discretion,  but  not  in  the 
tenant.  For  other  HUD  regulations,  the 
tenant  may  have  a  direct  right  of  action 
outside  of  the  lease,  to  demand  benefits 
owing  to  the  tenant  from  the  PHA. 
Existence  of  this  right  against  the  PHA 
does  not  depend  on  incorporation  in  the 
lease  (cf.,  Wright  v.  Roanoke,  479 
U.S. - ,  107  S.  Ct.  760  (1987)). 

With  respect  to  rent,  the  rule  provides 
that  the  rent  “shall  be  determined  by  the 
PHA  in  accordance  with  HUD 
regulations  and  requirements” 

(§  966.10(c)).  Conversely,  the  tenant  may 
not  be  required  to  pay  a  rent  which  is 
not  determined  in  accordance  with  HUD 
requirements. 

The  proposed  rule  provided  that  a 
lease  must  be  "in  accordance  with  State 
and  local  law”.  This  provision  is  not 
contained  in  the  final  rule.  In  general, 
State  and  local  law  independently 
determines  whether  State  and  local  law 
is  applicable  to  a  public  housing 
tenancy,  and  whether  the  State 
requirements  must  be  included  in  the 
lease. 

Comment  states  that  the  rule  should 
provide  that  State  tenant  protections 
control  if  State  protections  conflict  with 
requirements  under  the  Federal  rule. 

This  recommendation  is  not  adopted. 

The  tenancy  must  comply  with  all 
requirements  of  this  rule.  Tenant  will 
have  all  the  leasehold  rights  provided 
under  the  HUD  rule,  and  any  additional 
rights  afforded  by  State  and  local  law. 

C.  Tenant  Obligations 
1.  Statement  of  Tenant  Obligations 

The  lease  states  the  key  tenant 
responsibilities  concerning  use  of  the 
unit  and  behavior  of  family  members 
and  family  guests  (§  966.10(h)).  The 
statement  is  expanded  and  clarified 
from  the  treatment  of  this  subject  in  the 
old  rule. 

Regulations  for  the  section  8  existing 
housing  certificate  program  state  family 
obligations  under  that  program 
(§  882.118;  cf.  also,  §  882.210).  Like  the 
public  housing  program,  the  section  8 
certificate  program  is  run  by  local  PHAs. 
In  the  certificate  program,  the  roles  of 
the  PHA  and  owner  are  separate.  In  the 
public  housing  program,  these  roles  are 
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combined.  Thus  the  statement  of  tenant 
obligations  may  be  roughly  divided  into: 
(1)  Items  reflecting  the  common  PHA 
role  in  the  public  housing  and  housing 
certificate  programs,  and  (2)  items 
reflecting  the  obligations  of  the  tenant  to 
the  PHA  as  owner  of  a  public  housing 
dwelling  unit. 

For  the  first  group  of  items,  the 
statement  of  tenant  obligations  in  this 
rule  is  substantially  conformed  for  the 
public  housing  and  housing  certificate 
programs  (with  some  technical 
differences):  Requirement  to  use  the 
dwelling  unit  for  family  residence 
(§  966.10(h)(l)(i)(A)),  prohibition  against 
transferring  use  of  die  unit 
(§  966.10(h)(l)(ii)),  duty  to  give 
necessary  information  to  PHA 
(§  966.10{h)(l)(iv)),  agreement  not  to 
commit  fraud  in  connection  with  a 
Federal  housing  assistance  program 
(§  966.10(h)(2)(v)  and  §  966.10(h) (3)(i)), 
prohibition  of  duplicative  Federal 
housing  assistance  (§  966.10(h)(2)(vi)).  In 
the  public  housing  program,  these 
provisions  are  contained  in  the  lease, 
and  serious  or  repeated  breach  of  tenant 
lease  obligations  is  ground  for 
termination  of  tenancy  (see  §  966.21). 

General  comments  note  that  the 
statement  of  tenant  obligations  in  the 
rule  is  fair  to  both  the  PHA  and  tenant. 

The  following  sections  of  this 
Preamble  discuss  aspects  of  tenant 
obligations  under  the  lease: 

— Crime  or  other  violation  of  law. 
Section  III.C.2. 

— Damage  or  disturbance.  Section 
III.C.3. 

— Responsibility  for  third  party  acts. 

Section  IU.C.4. 

— Guests.  Section  III.D. 

— Prohibition  of  fraud.  Section  III.E. 

— Use  of  unit  for  family.  Section  UI.F. 

— Rent  and  charges.  Section  III.G. 

— Duty  to  supply  information.  Section 

m.H. 

— Transfer  to  another  public  housing 
unit.  Section  III.I. 

— Inspection  of  unit.  Section  III.J. 

— PHA  rules.  Section  III.Q.3. 

2.  Violation  of  Law  by  Household 
Members 

a.  Violation  of  State  Law  As  Ground 
for  Termination  of  Tenancy.  Comment 
states  that  the  PHA  should  be  permitted 
to  terminate  tenancy  for  violation  of 
“applicable”  Federal,  State  or  local  law. 
The  comment  asserts  that  denying 
enforcement  against  a  resident  who 
violates  the  law  is  bureaucratic 
interference  with  autonomy  of  local 
agency  practices,  and  impedes  the 
efforts  of  die  PHA  to  protect  law- 
abiding  residents. 

Federal  law  prohibits  termination  of 
the  public  housing  tenancy  “except  for 


serious  or  repeated  violation  of  the 
terms  or  conditions  of  the  lease  or  for 
other  good  cause”  (section  6(1)(4)  of  the 
U.S.  Housing  Act  of  1937  as  amended  by 
the  1983  law,  42  U.S.C.  1437d(l)(4)). 

Tenant  violation  of  applicable  law  is  not 
a  separate  statutory  ground  for 
termination  of  tenancy,  but  may  be  a 
ground  for  termination  of  tenancy  if  the 
violation  of  law  is  also  a  serious  or 
repeated  lease  violation,  or  is  “other 
good  cause”  for  termination  of  tenancy. 

The  rule  provides  (§  966.10(h)  (1 )  (iii) ) 
that  the  tenant  must  “comply  with  any 
State  or  local  law  which  imposes 
obligations  on  a  tenant  in  connection 
with  the  occupancy  of  a  dwelling  unit 
and  surrounding  premises  "  (emphasis 
added)  (no  change  from  proposed  rule). 
This  requirement  is  included  in  the 
statement  of  tenant  obligations  under 
the  lease.  Thus  violation  of  this 
provision  is  a  violation  of  the  lease,  and 
is  ground  for  termination  of  tenancy  if 
the  violation  is  either  serious  or 
repeated.  The  tenant  lease  obligation 
under  this  provision  pertains  only  to 
State  and  local  laws  which  impose 
obligations  on  a  tenant  in  connection 
with  occupancy  of  the  unit  and 
premises. 

Comments  objects  that  this  provision 
only  applies  to  violation  of  State  law 
which  imposes  obligations  on  a  tenant, 
and  that  the  provision  may  only  allow 
termination  of  tenancy  for  violation  of 
State  law  on  project  premises.  There 
should  be  no  distinction  between 
violation  of  law  committed  on  project 
grounds  or  off  site  (such  as  homicide  in 
a  public  park).  HUD  agrees  that  the  PHA 
needs,  and  this  rule  provides 
(§  966.10(i)),  clear  authority  to  terminate 
tenancy  for  violent  crime  or  drug¬ 
dealing  by  family  members,  both  on  and 
off  the  project  site.  However,  the  present 
provision  (§  966.10(h)(l)(iii))  is  only 
directed  at  obligations  imposed  by  State 
law  on  a  tenant.  Other  provisions  of  the 
rule  and  lease  deal  particularly  with 
responsibility  for  criminal  actions  by 
family  members  on  or  off  the  project 
site.  (See  discussion  at  section  III.C.2.b 
of  this  Preamble.) 

The  rule  allows  termination  of 
tenancy  for  breach  of  a  State  law  which 
imposes  tenant  obligations  in 
connection  with  the  unit  and  project. 
Comment  suggests,  as  an  alternative 
formulation,  that  the  rule  should  allow 
termination  of  tenancy  for  law  violation 
which  significantly  affects  health  and 
safety  of  PHA  tenants.  HUD  believes 
that  this  alternative  is  too  narrow,  and 
would  be  hard  to  apply.  The  PHA  would 
be  forced  to  prove  the  existence  of  a 
significant  effect,  as  well  as  a  simple 
breach  of  the  State  law.  The  suggestion 
is  not  adopted. 


Comment  claims  that  to  satisfy  due 
process  a  termination  for  violation  of 
State  or  local  law  must  be  based  on  a 
material  violation  which  significantly 
affects  livability  of  the  property,  or  the 
health  or  safety  of  tenants.  The 
Department  finds  no  Constitutional 
basis  for  this  assertion.  The  substantive 
standard  for  termination  of  tenancy  is 
not  prescribed  by  the  Constitution.  A 
termination  for  violation  of  State  or 
local  law  concerning  occupancy  of  the 
dwelling  unit  or  premises  is  reasonably 
related  to  the  PHA's  statutory  and 
contractual  responsibilities  for 
management  of  the  housing. 

Comment  asserts  that  the  tenant 
should  be  obligated  to  comply  with  all 
applicable  law,  including  both  statute 
and  caselaw.  The  rule  (§  966.10(h)(l)(iii)) 
requires  the  tenant  to  comply  with  any 
State  or  local  law  which  regulates 
tenant  behavior  concerning  occupancy 
of  the  housing.  The  legal  obligation 
under  State  or  local  law  may  arise  from 
any  binding  source  of  law,  including 
statute,  regulation  or  caselaw. 

b.  Tenant  Responsibility  for  Crime — 
(1)  Lease  Language.  In  development  of 
this  final  rule,  HUD  has  reexamined  and 
substantially  revised  lease  provisions 
about  responsibility  of  the  tenant  for 
criminal  acts  by  members  of  the  family 
and  other  persons.  In  accordance  with 
section  6(c)(4)(C)  of  the  United  States 
Housing  Act  of  1937  (42  U.S.C. 
1437d(c)(4)(C)),  the  lease  provisions  are 
intended  to  help  "assure  that 
satisfactory  standards  of  tenant  security 
and  project  maintenance  are  formulated 
and  that  the  public  housing  agency 
*  *  *  enforces  those  standards  fully  and 
effectively.  *  *  *”  The  lease  language 
will  provide  a  strong  contractual  basis 
for  action  by  the  PHA  against  a  tenant 
who  uses  the  unit  or  project  for  criminal 
activity,  or  whose  household  members 
commit  crimes  of  physical  violence  or 
trade  in  narcotics,  on  or  off  project 
grounds.  Full  and  effective  enforcement 
by  the  PHA  of  the  family’s  responsibility 
for  criminal  acts  under  the  lease  is  an 
important  tool  in  the  struggle  against 
public  housing  crime. 

Control  of  crime  in  public  housing  is 
one  of  the  most  urgent  issues  for  public 
housing  residents  and  managers.  The 
fear  and  fact  of  crime  have  a  profound 
and  destructive  effect  on  life  in  public 
housing  projects.  Residents  are  targets 
of  crime  and  terror  by  other  residents. 
Family  members  suffer  violence  and 
intimidation.  Units  are  burglarized  and 
damaged.  Crime  in  public  housing  leads 
to  the  disintegration  of  project  and 
family  life. 

The  required  lease  language  in  the  old 
rule  provides  that  the  tenant-must 
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refrain  from  “illegal  activity  which 
impairs  the  physical  or  social 
environment  of  the  project”  (old  rule 
§  966.4{f)(12}).  The  language  in  the 
proposed  rule  provides  that  the  tenant 
"shall  not  use  the  dwelling  unit  for 
unlawful  purposes,  (or]  engage  in  or 
permit  unlawful  activities  in  the  unit  or 
project  *  *  *”  (proposed  rule 
1966.10(g)(3)). 

Under  die  final  rule,  the  lease  must 
provide  that  the  tenant  and  other 
members  of  the  household  “shall  not 
engage  in  criminal  activity  in  the 
dwelling  unit  or  premises,  and  shall 
prevent  criminal  activity  in  the  unit  or 
premises  by  guests,  visitors,  or  other 
persons  under  control  of  Household 
members”  (§  966.10(h)(2)(iii)).  In 
addition  to  the  required  lease  language, 
the  final  rule  clarifies  (§  966.10(i)(l))  that 
a  PHA  may  include  optional  lease 
provisions  which  state  that: 

any  of  the  following  criminal  activities  by 
any  Household  member,  on  or  off  the 
premises,  shall  be  a  violation  of  the  lease,  or 
other  good  cause  for  termination  of  tenancy: 

(1)  Any  crime  of  physical  violence  to 
persons  or  property. 

(ii)  illegal  use,  sale  or  distribution  of 
narcotics.  (Emphasis  supplied.) 

Finally,  the  rule  provides 
(§  966.10(i)(2))  that  the  PHA  may 
terminate  tenancy  for  criminal  activity, 
and  consequently  may  evict  members  of 
the  household,  "before  or  after 
conviction  of  the  crime”. 

(2)  Prohibited  Criminal  Activity. — The 
final  rule  contains  a  broad  and  simple 
prohibition  of  “criminal  activity”  in  the 
dwelling  unit  or  “premises”.  Family 
members  may  not  engage  in  criminal 
activity,  and  must  prevent  criminal 
activity  by  third  parties  under  control  of 
the  family  (§  966.10(h)(2)(iii)J.  The  final 
rule  refers  to  “criminal”  activity,  rather 
than  "illegal"  (old  rule)  or  "unlawful” 
(proposed  rule)  activity. 

In  the  old  rule,  the  prohibition  only 
applied  to  illegal  activity  which  “impairs 
the  physical  and  social  environment  of 
the  project”.  This  limitation  is  not 
included  in  the  new  rule.  The  old 
language  is  too  vague,  and  creates 
uncertainty  as  to  what  kinds  of  crime 
are  covered.  To  terminate  tenancy  under 
the  old  standard,  the  PHA  must,  in 
principle,  demonstrate  two  elements: 
That  there  was  illegal  activity,  and  that 
the  activity  somehow  "impairs  the 
physical  and  social  environment”. 

Under  the  new  rule,  the  PHA  only  has  to 
demonstrate  that  there  was  on-site 
crime  attributable  to  the  family. 

The  rule  does  not  otherwise  describe 
or  restrict  the  types  of  on-site  crime 
covered  by  the  prohibition.  HUD 
assumes  that  in  practice  PHAs  most 
often  want  to  evict  tenants  for  crimes 


that  cause  harm  to  residents  or  PHA 
employees,  or  which  cause  damage  to 
project  property.  The  PHA  is  most 
concerned  with  crimes  that  affect  the 
PHA. 

The  distinction  between  a 
misdemeanor  and  a  felony  under  State 
or  Federal  criminal  codes  is  also  not  a 
useful  way  to  designate  crimes  which 
constitute  a  violation  of  the  lease.  The 
line  between  misdemeanor  and  felony 
may  be  different  in  different 
jurisdictions,  and  some  jurisdictions 
may  use  other  schemes  or  terminology 
to  distinguish  between  lesser  and 
greater  crimes. 

A  distinction  between  termination  for 
acts  of  greater  and  lesser  importance  is 
built  into  the  general  statutory  standard 
for  termination  of  tenancy.  The 
prohibition  of  “criminal  activity”  in  the 
unit  or  project  applies  both  to  a  single 
crime  (such  as  a  mugging)  and  an 
ongoing  pattern  of  criminal  activity 
(such  as  use  of  the  unit  for  manufacture, 
distribution  or  sale  of  drugs).  The  family 
may  be  evicted  for  “serious  or  repeated” 
lease  violations.  If  the  PHA  seeks  to 
evict  for  a  single  crime,  the  PHA  must 
persuade  the  court  that  the  single  crime 
is  a  serious  violation  of  the  lease.  As  in 
other  cases  where  the  PHA  seeks  to 
evict  for  a  “serious”  lease  violation,  the 
court  will  apply  the  general  standard  for 
termination  of  tenancy  against  the  facts 
of  the  particular  case. 

Language  of  the  proposed  rule  would 
prohibit  use  of  the  unit  for  "unlawful 
purposes”  and  would  also  prohibit  the 
PHA  from  engaging  in  or  permitting 
“unlawful  activities”.  For  a  prohibition 
of  on-site  crime,  the  distinction  between 
“purposes”  and  “activities"  is  both 
unclear  and  unnecessary.  The  final  rule 
prohibits  criminal  “activity”.  The  tenant 
is  not  evicted  for  having  unlawful 
“purposes”  but  for  engaging  in  some 
concrete  criminal  activity  (accompanied 
by  the  mens  rea  for  the  particular 
crime). 

(3)  Third  Party  Crime.  Under  the  new 
rule  (§  966.10(h)(2)(iii)),  the  lease 
provides  that  the  tenant  must  "prevent 
criminal  activity  in  the  unit  or  premises 
by  guests,  visitors,  or  other  persons 
under  control  of  Household  members”. 
The  tenant’s  responsibility  for  third 
party  criminal  acts  under  this  lease 
provision  only  applies  to  third  party 
criminal  activity  "in  the  dwelling  unit  or 
premises”.  (See  section  III.C.2.b.(4) 
concerning  responsibility  for  on  or  off¬ 
site  crime  by  a  member  of  the  public 
housing  family.) 

The  old  rule  provides  that  the  tenant 
must  refrain  from  illegal  activities. 
However,  there  is  no  explicit  provision 
that  the  tenant  is  responsible  for  illegal 
activity  by  a  third  party  on  the  premises 


with  the  tenant’s  consent.  There  are 
provisions  which  make  the  tenant 
responsible  for  damage  by  family  guests 
(§§  966.4(f)  (9)  and  (10)  of  old  rule),  and 
for  disruptive  conduct  by  other  persons 
on  the  premises  with  the  tenant’s 
consent  (§  966.4(f)(ll)  of  old  rule). 

PHA  comment  states  that  the  tenant 
should  be  responsible  for  acts  by  family 
friends  and  guests.  HUD  agrees  that  the 
rule  should  strengthen  the  contractual 
responsibility  of  the  tenant  for  crime 
and  other  harmful  on-site  activity  by 
third  parties  present  on  the  premises  by 
choice  of  the  family.  The  existence  of 
contractual  responsibility  under  the 
lease  fortifies  a  family’s  incentive  not  to 
invite  third  parties  for  criminal  purposes 
(e.g.,  a  drug  dealer),  and  the  family’s 
incentive  to  stop  guests  from  committing 
crimes  in  the  project. 

For  further  discussion  of  tenant 
responsibility  for  acts  of  third  parties, 
see  section  III.C.4  of  Preamble  below. 

(4)  Off-site  Crime  by  Family  Members. 
In  some  circumstances,  off-site  criminal 
acitvity  by  family  members  is  a  proper 
ground  for  termination  of  tenancy.  First, 
off-site  crime  by  a  public  housing 
resident  may  directly  affect  the  public 
housing  project,  and  the  lives  of  other 
project  residents.  For  example,  a  tenant 
may  sell  narotics  to  another  tenant.  The 
effect  on  the  purchaser  and  the  project 
is  substantively  the  same  if  the 
transaction  takes  place  on  project 
property  or  across  the  street.  To  protect 
public  housing  projects  from  criminal 
activity,  serious  criminal  activity  should 
not  be  insulated  from  contractual 
sanction  because  of  a  technicality — that 
the  criminal  act  or  transaction  took 
place  over  the  project  boundary. 

Second,  off-site  crime  is  a  basis  for 
termination  and  eviction  because  the 
pattern  of  off-site  behavior  may  be 
extended  to  the  project,  and  is  therefore 
a  legitimate  management  concern  of  the 
PHA.  At  the  point  of  admission,  PHAs 
are  authorized  to  bar  admission  of 
applicants  whose  habits  and  practices 
are  expected  to  have  a  detrimental 
effect  on  the  project  (§  960.204(b)(2)). 

The  PHA  may  consider  a  history  of 
criminal  activity  involving  crimes  of 
physical  violence  to  persons  or  property 
(§  960.205(b)(3)).  The  logic  behind  these 
concerns  at  die  point  of  admission 
applies  equal  to  criminal  activity  by 
members  of  families  already  admitted  to 
the  project. 

In  addition  to  the  broad  prohibition  of 
on-site  crime  by  family  members  or 
guests,  the  final  rule  adds  a  new 
provision  (§  968.10(i)(l))  authorizing  the 
PHA  to  include  a  lease  provision 
allowing  eviction  of  a  family  for  two 
categories  of  on-site  or  off-site  criminal 
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activity  by  a  family  member:  (1)  “a 
crime  of  physical  violence  to  persons  or 
property"  or  (2)  “illegal  use,  sale  or 
distribution  of  narcotics.”  At  the 
election  of  the  PHA,  the  lease  may 
provide  that  such  criminal  activity  by  a 
family  member — on  or  off  the 
premises — is  a  violation  of  the  lease,  or 
is  other  good  cause  for  termination  of 
tenancy. 

(5)  Relation  Between  Eviction  and 
Criminal  Prosecution.  PHA  comment 
states  that  if  a  family  member  commits  a 
crime  the  PHA  should  be  able  to 
terminate  the  tenancy  before  a 
conviction  in  the  criminal  prosecution.  If 
not,  the  criminal  can  continue  to  prey  on 
other  tenants.  Other  comment  objects  to 
eviction  for  criminal  acts  when  no  arrest 
or  conviction  has  yet  occured. 

The  final  rule  adds  a  new  provision 
(§  966.10(i)(2)j  which  confirms  (as  stated 
in  the  Preamble  to  the  proposed  rule,  51 
FR  26506,  col.  3)  that  a  PHA  may 
terminate  tenancy  and  evict  the  family 
for  criminal  activity  “before  or  after 
conviction  of  the  crime”.  The  PHA  may 
evict  for  violation  of  the  required  lease 
prohibition  concerning  on-site  crime  by 
a  family  or  its  guests,  or  for  violation  of 
an  optional  lease  provision  allowing 
termination  for  off-site  crime  (narcotic 
violation  or  crime  of  violence).  Comment 
asks  for  confirmation  in  the  rule  text 
and  lease  that  the  PHA  may  evict  for 
criminal  activity  irrespective  of  the 
existence  or  stage  of  a  criminal 
prosecution  for  the  criminal  act. 

If  criminal  acts  are  grounds  for 
termination  of  tenancy,  the  PHA  does 
not  have  to  delay  going  forward  with  a 
civil  proceeding  for  termination  of 
tenancy  and  eviction  pending  the 
progress  of  a  criminal  prosecution 
relating  to  the  same  set  of  facts.  The 
PHA  may  proceed  with  a  civil  action  to 
terminate  tenancy,  and  may  evict  the 
family  because  of  criminal  behavior  by 
family  members,  regardless  of  whether  a 
prosecution  has  commenced,  and 
regardless  of  the  stage  of  a  criminal 
proceeding.  Of  course,  the  tenant  is 
entitled  to  a  fair  hearing  on  the 
existence  of  grounds  for  termination  of 
tenancy,  in  the  PHA’s  administrative 
grievance  procedure,  or  in  the  judicial 
action  for  eviction. 

In  a  criminal  prosecution,  court 
decision  may  lead  to  imprisonment  or 
other  criminal  penalty,  and  the  elements 
of  the  crime  must  be  proved  by  a 
criminal  standard  of  proof.  However, 
eviction  of  a  public  housing  tenant  is  a 
civil  remedy  (§  966.23(a)).  Decision  of 
the  court  in  the  action  for  dispossession 
of  the  tenant  may  lead  to  eviction  from 
the  unit.  If  the  PHA  alleges  that 
commission  of  a  “crime”  by  a  household 
member  is  a  lease  violation  or  other 


good  cause  for  termination  of  tenancy, 
then  the  PHA  must  prove  the  elements 
of  crime  by  the  civil  standard  of  proof 
used  in  an  eviction  proceeding 
(generally  by  a  preponderance  of  the 
evidence).  There  is  no  injustice  or  denial 
of  proper  process  by  allowing  the  PHA 
to  proceed  with  civil  eviction  before 
conviction  of  the  crime. 

3.  Prohibited  Conduct  or  Use  of  Unit 

a.  Damage  or  Destruction.  The  final 
rule  provides  (§  966.10(h)(2)(ii))  that  the 
tenant  and  other  members  of  the 
household: 

shall  not  damage  or  destroy  the  dwelling 
unit  or  premises,  and  shall  prevent  such 
damage  or  destruction  by  guests,  visitors,  or 
other  persons  under  control  of  Household 
members. 

Destruction  of  property  by  the  tenant, 
family  or  guests  is  expensive  for  the 
PHA,  and  may  lead  to  destruction  of  the 
project  as  a  decent  place  to  live.  The 
tenant's  duty  to  avoid  destructive 
behavior  must  be  clearly  stated  in  the 
public  housing  lease. 

b.  Disturbance  of  Other  Residents. 

The  final  rule  provides  (§  966.10(h) (2) (i)) 
that  the  tenant  and  other  members  of 
the  household: 

shall  not  disturb  other  residents,  and  shall 
prevent  disturbance  of  other  residents  by 
guests,  visitors,  or  other  persons  under 
control  of  Household  members. 

In  the  proposed  rule,  the  prohibition 
against  disturbing  other  project 
residents  was  combined  with  language 
which  prohibits  unlawful  activities  in 
the  unit  or  project.  For  clarity,  and  for 
separate  emphasis  of  each  theme,  the 
subjects  are  treated  in  separate 
paragraphs  of  the  final  rule.  The  duty  to 
avoid  disturbance  of  other  residents  is 
more  simply  stated. 

4.  Responsibility  of  Tenant  for  Acts  of 
Third  Parties 

This  section  discusses  when  the 
tenant  is  responsible  for  disturbance, 
damage  or  crime  by  persons  other  than 
members  of  the  household. 

Comment  states  that  the  family  should 
be  responsible  for  conduct  of  any  third 
party  in  the  unit.  Comment  states  that  in 
most  cases  where  a  third  party  damages 
property,  disturbs  the  neighbors  or 
commits  illegal  acts,  the  tenant  is  an 
accessory,  not  an  innocent  bystander. 
Almost  all  burglary  and  vandalism  is  by 
persons  invited  by  the  family.  Other 
comment  states  that  the  tenant  should 
not  be  responsible  for  third  party  acts  if 
the  tenant  exercised  reasonable  care  to 
prevent  harm  or  injury.  Comment  states 
that  the  tenant  should  not  be  treated  as 
a  guarantor  of  conduct  by  third  persons 
on  the  premises  (e.g.,  the  pizza  delivery 


man).  The  tenant  should  only  be 
responsible  for  actions  which  are  under 
the  control  of  the  family. 

The  old  rule  provides  that  the  tenant 
must  “cause  his  guests"  to  refrain  from 
damaging  the  unit  or  project  (old  rule 
§  966.1(f)(9)),  and  must  "cause  other 
persons  who  are  on  the  premises  with 
his  consent”  not  to  disturb  peaceful 
enjoyment  by  neighbors  (§  966.1(f)(ll)). 
Under  the  old  rule,  the  prohibition  of 
illegal  acts  by  the  tenant  (§  966.1(f)(12)) 
does  not  refer  to  commission  of  illegal 
acts  by  third  parties. 

Thus  the  old  rule  does  not  contain  a 
single  consistent  formulation  of  the 
tenant’s  responsibility  for  third  party 
acts.  Under  the  old  rule,  the  tenant  is  not 
answerable  for  illegal  acts  by  third 
parties,  but  has  a  positive  obligation  to 
“cause”  third  parties  to  act  in  a  way  that 
avoids  damage  or  disturbance.  In  the 
latter  case,  there  are  different  regulatory 
descriptions  of  the  class  of  third  party 
actors  for  whom  the  tenant  is 
responsible. 

In  the  proposed  rule,  HUD  offered  a 
new  formulation  of  the  PHA 
responsibility  for  third  party  acts.  The 
proposed  language  was  based  on 
language  of  the  multifamily  model  lease 
(used  for  some  of  the  non-public  housing 
project-based  subsidy  programs).  Under 
the  proposed  lease  language,  the  family 
may  not  engage  in  or  “permit" 
disturbance  or  unlawful  acts.  This 
provision  was  intended  to  make  the 
tenant  responsible  for  acts  or  damage  by 
family  guests  or  persons  under  control 
of  the  family  (51  FR  26507,  July  23, 1986). 

Language  of  the  proposed  rule  would 
change  the  tenant  obligation  from  a 
responsibility  to  “cause”  appropriate 
behavior  by  third  parties  under  the  old 
rule  lease,  to  an  obligation  not  to 
"permit"  injurious  acts.  Legal  aid 
comment  states  that  the  proposed 
change  is  an  improvement  over  the  old 
rule.  The  tenant  is  often  unable  to 
control  third  party  acts.  However,  the 
comment  also  notes  concern  that  the 
word  “permit”  is  vague  and  ambiguous. 

Comment  objects  to  the  proposed 
change  based  on  the  multifamily  model 
lease.  A  comment  states  that  the  change 
from  “cause”  to  “permit”  will  do 
immeasurable  harm  to  a  PHA  which  is 
attempting  to  maintain  the  project  as 
safe  place  to  live  for  all  residents.  The 
tenant  should  be  responsible  for  all 
actions  by  guests  or  members  of  the 
family.  The  tenant  should  have  to  face 
the  consequences  of  unruly  behavior  by 
family  members  and  guests  without 
necessity  for  the  PHA  to  prove  active 
permission  by  the  tenant.  The  comment 
states  that  under  the  proposed  language, 
the  resident  will  be  able  to  “passively 
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condone"  third  party  acts  which  distrupt 
the  community,  and  the  PHA  has  to 
show  that  the  tenant  actively  allowed 
the  guest  to  engage  in  prohibited 
activity. 

The  final  rule  contains  a  single 
uniform  formulation  of  the  tenant’s 
contractual  responsibility  for  third  party 
acts.  The  tenant  and  other  members  of 
the  household  must  “prevent” 
disturbance,  damage  or  illegal  acts  by 
“guests,  visitors,  or  other  persons  under 
control  of  Household  members" 

(i  966.10(h)(2)  (i),  (ii)  and  (iii)).  The 
tenant  has  a  positive  duty  to  “prevent” 
the  prohibited  activities  by  third  parties. 
The  tenant  does  not  escape 
responsibility  if  the  tenant  and 
household  passively  condone  prohibited 
acts.  Instead,  the  tenant  and  household 
must  do  what  is  necessary  to  “prevent" 
the  prohibited  acts. 

The  tenant's  duty  applies  to  actions 
by  guests,  visitors  or  other  persons 
under  control  of  household  members. 
HUD  does  not  accept  the  view  that  the 
tenant  should  be  responsible  for  any 
third  party  act  that  occurs  in  the  family 
unit.  The  tenant  should  only  be 
responsible  for  acts  by  guests  or  visitors 
(i.e.,  persons  who  enter  the  unit  with  the 
consent  of  the  household),  or  by  other 
persons  under  control  of  the  household. 
The  tenant  is  not  responsible  for  acts  by 
persons  who  enter  the  unit  without 
consent,  and  who  are  not  under  control 
of  household  members.  Liability  for  acts 
of  guests  or  visitors,  and  for  other 
persons  under  family  control,  is  a 
stimulus  to  encourage  the  tenant  and 
other  family  members  to  be  more  careful 
in  admitting  guests,  and  induce  the 
family  to  exercise  control  over  other 
third  parties  in  the  unit.  Conversely, 
liability  for  acts  by  third  parties  whom 
the  family  is  unable  to  control  may 
produce  a  sense  of  hopelessness  and 
frustration.  Third  parties  may  break  into 
the  unit.  The  tenant  should  not  be  held 
answerable  under  the  lease  for  crimes 
committed  against  the  family. 

D.  Guests 

The  rule  provides  (§  966.10(g)(3))  that: 

members  of  the  Household  may  receive 
guests  or  visitors  in  the  dwelling  unit. 
However,  such  use  of  the  dwelling  unit  by  the 
Household  must  be  reasonable. 

This  language  is  substantially  a 
restatement  of  the  old  rule  provision 
that  tenant’s  right  to  use  and  occupancy 
includes  "reasonable  accommodation" 
of  guests  or  visitors. 

Comment  states  that  a  requirement  to 
register  guests  with  the  PHA  should  be 
prohibited  as  an  invasion  of  tenant 
privacy.  The  PHA  has  no  right  to 
interfere  if  a  person  in  the  unit  is  a  guest 


rather  than  an  unregistered  tenant. 

Other  comment  states  that  guest  rules 
should  be  left  to  discretion  of  the  PHA. 
The  PHA  should  have  authority  to 
require  registration  of  guests. 

Registration  is  not  a  hardship  for  the 
tenant  or  the  family.  Registration  of 
guests  helps  the  PHA  deal  with  the 
problem  of  unauthorized  occupancy. 
When  the  guest  registers,  the  PHA  can 
inform  guests  about  PHA  rules  and 
regulations  for  visitors. 

The  final  rule  does  not  prohibit  PHAs 
from  requiring  registration  of  guests  or 
visitors.  The  rule  does  not  contain  any 
explicit  provision  concerning  PHA 
registration  requirements. 

HUD  believes  that  the  regulatory 
lease  requirement  to  use  the  unit  for 
residence  by  the  household  (see 
§S  966.10(b)(1),  966.10(g)(1)  and 
966.10(h)(l)(l)),  and  the  provision  for 
“reasonable”  use  for  guests  or  visitors  of 
the  household  (§  966.10(g)(3)), 
sufficiently  cover  the  Federal  interest 
that  the  unit  be  used  only  for  residence 
by  a  lower  income  family,  in  accordance 
with  the  purpose  of  the  statute. 

More  detailed  regulation  of  the 
presence  of  family  guests  is  most 
appropriately  left  to  the  judgment  of  the 
PHA,  which  may  utilize  lease  provisions 
or  house  rules  which  further  regulate  the 
presence  of  guests  or  visitors  in  a  public 
housing  unit. 

K  Fraud 

In  the  lease,  the  tenant  agrees  that  the 
tenant  and  other  members  of  the 
household  “shall  not  commit  any  fraud 
in  connection  with  any  Federal  housing 
assistance  program"  (§  966.10(h)(2)(v)). 
This  provision,  which  is  contained  in  the 
proposed  and  the  final  rule,  concerns 
future  fraud  by  unit  occupants.  Violation 
of  tenant’s  promise  is  a  violation  of  the 
lease,  and  is  ground  for  termination  of 
tenancy. 

The  final  rule  adds  a  new  separate 
lease  provision  to  cover  past  fraud  by 
unit  occupants.  The  final  rule  is 
broadened  to  explicitly  cover  fraud 
committed  by  family  members  before 
execution  of  the  public  housing  lease,  or 
before  the  PHA  approves  occupancy  by 
a  new  family  member.  Absent  this 
change  in  the  rule,  there  might  be 
question  whether  the  PHA  could 
terminate  the  tenancy  for  past  family 
fraud  in  the  Federal  housing  assistance 
programs.  The  final  rule  provides 
(§  966.10(h)(3)(i)}  that  the  lease  must 
include  a  certification  by  the  tenant  that: 

The  Tenant  and  other  members  of  the 
Household  have  not  committed  any  fraud  in 
connection  with  any  Federal  housing 
assistance  program,  unless  any  such  fraud 
was  fully  disclosed  to  the  PHA  before 
execution  of  the  lease,  or  before  PHA 


approval  for  occupancy  of  the  unit  by  the 
Household  member. 

The  PHA  may  find  out  about  past  fraud 
after  lease  execution,  or  after  the  PHA 
approves  occupancy  by  a  new  family 
member.  For  example,  the  PHA  may 
learn  that  the  tenant  deliberately 
concealed  family  income  in  order  to  gain 
admission  to  the  PHA's  program.  To 
prevent  and  punish  program  fraud,  the 
PHA  must  have  a  contractual  basis  to 
terminate  tenancy  when  fraud  is 
revealed. 

The  requirement  for  the  tenant  to 
certify  to  the  absence  of  past  fraud  by 
household  members  permits  the  PHA  to 
terminate  tenancy  if  the  certification  is 
false.  The  certification  requirement  is 
also  designed  to  give  tenant  some 
incentive  for  full  advance  disclosure  to 
the  PHA.  If  the  tenant  fully  discloses 
past  fraud  before  execution  of  the  lease, 
the  existence  of  such  past  fraud  is  not  a 
breach  of  tenant’s  certification  under  the 
lease.  When  tenant  makes  advance 
disclosure  of  fraud,  the  PHA  can  make 
an  informed  case-by-case  judgment  of 
the  appropriate  action  (for  example,  by 
requiring  the  tenant  to  enter  into  an 
agreement  to  repay  section  8  assistance 
paid  as  a  result  of  tenant  fraud). 

The  lease  provisions  governing  past  or 
prospective  fraud  by  the  unit  occupants 
(5  966.10(h)(2)(v)  and  966.10(h)(3)(i))  only 
deal  with  fraud  committed  in  connection 
with  a  "Federal  housing  assistance 
program”,  such  as  section  8  or  public 
housing.  The  requirements  do  not 
concern  fraud  unrelated  to  a  Federal 
housing  assistance  program.  However, 
the  prohibition  of  housing  fraud  is  not 
limited  to  fraud  related  to  the  public 
housing  program,  or  acts  to  defraud  the 
particular  PHA  which  enters  the  lease. 
For  example,  the  lease  provisions  would 
cover  a  fraudulent  representation  of 
family  income  in  order  to  secure 
admission  to  the  section  8  certificate 
program  of  the  same  PHA  or  another 
PHA.  The  provisions  reflect  the  Federal 
interest,  and  HUD’s  particular  role,  in 
preventing  and  pursuing  fraud  in  any 
Federal  housing  assistance  program. 
Fraud  wastes  Federal  housing  subsidy 
dollars,  and  denies  scarce  housing 
assistance  for  eligible  families. 

The  provision  covers  fraud  by  any 
member  of  the  household — the  whole 
group  of  persons  living  in  the  unit  with 
approval  of  the  PHA.  The  commission  of 
fraud  by  any  member  of  the  family 
violates  the  lease,  and  is  ground  for 
termination  of  tenancy. 

The  final  rule  adds  an  explicit 
definition  of  the  term  “fraud”  as  used  in 
the  lease  (§  966.2).  As  used  in  this  rule, 
the  term  “fraud”  includes  “fraud  as 
defined  under  any  Federal  or  State  civil 
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or  criminal  statute”.  In  addition,  “fraud" 
for  purpose  of  this  rule  is  defined  to 
include  any  other  “deliberate 
misrepresentation  to  the  PHA  by  the 
Tenant  or  other  members  of  the 
Household”. 

The  regulatory  definition  of  fraud  thus 
embraces  the  full  spectrum  of  behavior 
which  is  treated  as  fraud  under  State  or 
Federal  law,  and  whether  for  civil  or 
criminal  purposes.  The  rule  expresses  a 
strong  objective  of  strengthening  the 
hand  of  the  PHA  in  dealing  with 
behavior  defined  as  fraudulent  under 
Federal  law,  or  under  State  law  in  the 
State  where  the  project  is  located.  The 
PHA  has  the  assurance  that  fraudulent 
actions  proscribed  by  civil  or  criminal 
law  are  grounds  for  action  by  the  PHA 
against  die  tenant  under  the  lease.  The 
PHA  has  therefore  the  strongest 
possible  contractual  basis  to  deter 
family  fraud,  and  to  take  appropriate 
action  if  fraud  is  revealed.  The  rule 
provisions  are  intended  to  minimize 
diversion  of  Federal  housing  subsidy 
resources  because  of  fraudulent 
misrepresentation. 

Comment  recommends  that  the  rule 
prohibit  fraud  “or  misrepresentation”  in 
connection  with  the  programs.  As 
indicated  above,  the  regulatory 
definition  of  fraud  in  the  final  rule 
includes  intentional  deception  by 
“misrepresentation"  to  the  PHA. 
Misrepresentation  is  the  crux  of  the 
concept  of  fraud.  The  definition  will 
broadly  cover  deliberate  factual 
misrepresentation  by  family  members, 
even  if  the  type  of  misrepresentation  is 
not  otherwise  called  or  treated  as 
“fraud”  under  Federal  or  State  law. 

Public  comment  supports  the 
prohibition  of  fraud  in  connection  with 
Federal  housing  assistance  programs. 

F.  Use  of  Dwelling 

1.  For  Members  of  Household 

The  names  of  the  tenant  and  of  the 
other  persons  who  Will  live  in  the 
dwelling  unit  are  stated  in  the  lease 
(§  966.10(b)(1)).  The  only  individuals 
who  may  live  in  the  unit  are  the  persons 
who  are  specifically  approved  by  the 
PHA  for  residence  in  the  unit  (see 
§  966.10(h)(l)(i)(A)). 

The  final  rule  contains  a  new 
definition  of  the  term  “Household" 

(§  966.2).  The  "Household”  consists  of 
the  tenant  and  other  persons  who  live  in 
the  dwelling  unit  with  written  approval 
of  the  PHA.  In  the  proposed  rule,  a 
similar  notion  was  conveyed  in  a 
definition  of  the  term  “family”. 

However,  as  generally  used  in  public 
housing  regulations  and  practice,  the 
term  "family"  denotes  the  individual  or 
group  of  individuals  who  are  eligible  for 


public  housing  or  section  8  assistance 
under  the  1937  Act  (see  U.S.  Housing 
Act  of  1937,  section  3,  42  U.S.C.  1437a;  24 
CFR  Part  912).  In  two  cases  (foster 
children  and  live-in  care  attendants), 
occupants  of  a  public  housing  unit  may 
include  an  individual  who  is  not  a 
member  of  an  eligible  statutory 
“family".  To  avoid  confusion,  it  is 
therefore  helpful  to  use  the  separate 
term  “Household”  to  denote  the  whole 
body  of  authorized  unit  occupants, 
including  any  persons  who  are  not 
members  of  the  statutory  family. 

The  lease  must  provide  that  the 
Tenant  has  the  right  “to  exclusive  use  of 
the  dwelling  unit  for  residence  by  the 
Household  (§  966.10(g)(1)).  The  lease 
may  also  provide  that  with  written 
approval  of  the  PHA,  use  of  the  unit  may 
include  care  of  foster  children  and  live- 
in  care  of  a  member  of  the  family 
(§  966.10(g)(2)). 

The  requirement  for  PHA  approval  of 
all  unit  occupants  serves  a  two-fold 
purpose:  Enforcement  of  statutory 
requirements  related  to  unit  occupancy, 
and  the  PHA  management  interest  in 
controlling  occupancy  of  the  unit. 

In  public  housing,  die  unit  must  be 
occupied  by  a  “family”.  In  applying  this 
statutory  requirement,  the  PHA  has 
broad  authority  to  determine  whether  a 
group  of  individuals  constitutes  a 
statutory  “family"  which  is  eligible  for 
assistance  in  a  public  housing  unit.  To 
perform  this  function,  the  PHA  must 
control  both  the  initial  occupancy  of  the 
unit,  and  the  addition  of  new  family 
members.  In  addition,  the  amount  of  a 
tenant’s  rent  is  determined  by  a 
statutory  formula,  and  is  based  on  the 
amount  of  family  income.  To  enforce  the 
statutory  procedures  for  computation  of 
the  rent,  the  PHA  needs  to  know  when 
new  members  are  added  to  the  family, 
so  that  new  member  income  is  counted 
in  the  computation  of  family  rent. 

The  PHA  has  a  strong  management 
interest  in  controlling  occupancy  of  the 
unit.  The  PHA  has  the  right  to  decide 
who  is  admitted  to  the  housing,  to 
assure  that  die  sequence  of  admission  is 
fair  and  consistent,  to  limit  density  of 
occupancy  in  the  unit  and  project,  and 
to  assure  that  unit  occupancy  accords 
with  PHA  tenant  selection  criteria 
(§  960.204).  The  PHA  interest  in 
maintaining  control  over  unit  occupancy 
applies  to  changes  in  composition  of  the 
family  unit,  just  as  to  initial  admission 
of  the  family.  For  example,  the  PHA  has 
a  continuing  interest  in  preventing 
occupancy  by  persons  with  a  history  of 
criminal  activity  involving  crimes  of 
physical  violence  (cf.,  §  960.205(b)(3)). 

Comment  advises  that  the  PHA 
authority  to  limit  admission  of  new 
family  members  should  be  limited.  The 


comment  suggests  that  a  tenant  should 
not  always  be  required  to  secure  PHA 
approval  for  unit  occupancy  by  an 
additional  person.  Where  PHA  approval 
is  required,  the  rule  should  provide  that 
PHA  consent  may  not  be  unreasonably 
withheld.  In  particular,  the  comment 
states  that  the  rule  should  provide  that 
the  consent  for  occupancy  by  a  foster 
child  or  live-in  care  of  a  family  member 
may  not  be  unreasonably  withheld. 

The  recommendations  in  this 
comment  are  not  adopted.  The  PHA’s 
authority  to  decide  who  may  occupy  a 
public  housing  unit  should  not  be 
weakened.  For  some  PHAs,  illegal 
occupancy  of  public  housing  units  is  a 
massive  problem.  Failure  to  control  unit 
occupancy  produces  a  decay  in  the 
conditions  of  project  life,  including  the 
growth  of  narcotics  use  and  other 
criminal  activity. 

The  requirement  for  a  tenant  to  seek 
PHA  approval  of  each  new  unit 
occupant  is  reasonable.  Consideration 
of  tenant  requests  is  properly  addressed 
to  the  management  discretion  of  the 
PHA.  All  PHA  action  is  subject  to  the 
normal  judicial  standards  for  review  of 
official  action  under  State  law,  such  as  a 
prohibition  of  action  which  is  arbitrary 
or  capricious.  HUD  has  no  reason  to 
impose  a  special  contractual  standard 
governing  a  PHA  decision  to  deny 
approval  of  a  new  unit  occupant.  A 
provision  that  approval  may  not  be 
“unreasonably  withheld”  may  be 
construed  restrictively,  in  a  way  that 
prevents  the  PHA  from  making  a 
legitimate  and  well-founded 
determination  to  refuse  approval  of  a 
new  unit  occupant. 

It  should  be  noted  that  the  rule  does 
not  state  that  the  tenant  must  always 
obtain  PHA  approval  before  the  new 
occupant  moves  into  the  unit.  In  some 
cases,  advance  approval  is  not 
practicable' or  possible.  A  family 
member  may  turn  up  suddenly,  in  need 
of  immediate  shelter.  The  PHA  may 
need  a  few  days  to  process  a  request  for 
approval  of  the  new  unit  occupant.  Thus 
the  PHA  may  establish  rules  concerning 
the  procedures  and  timetable  for 
securing  PHA  approval  for  occupancy 
by  a  new  family  member. 

2.  Use  As  Household  Residence 

The  proposed  rule  provided  that  the 
family  must  use  the  dwelling  unit  as  the 
family’s  “principal”  place  of  residence. 
Comment  recommends  that  the  rule 
should  obligate  the  tenant  to  use  the 
public  housing  dwelling  unit  as  the 
family’s  “only”  place  of  residence.  The 
comment  remarks  that  HUD  should  not 
subsidize  a  family  or  individual  with 
another  residence,  or  a  vacation  home. 
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The  change  is  made  as  recommended. 
The  revised  rule  provides 
(§  966.10(h) (1 ) (i))  that  the  tenant: 

shall  use  the  dwelling  unit  (A)  solely 
for  residence  by  the  Household,  and  (B) 
as  the  Tenant’s  only  place  of  residence. 

3.  Incidental  Business  Use 

The  purpose  of  public  housing  is  to 
provide  housing  for  poor  families. 
However,  the  Department  has  long 
asserted  that  some  incidental  use  of  a 
public  dwelling  unit  for  profit-making 
purposes  may  be  consistent  with  the 
primary  use  of  the  unit  as  a  family 
residence  in  accordance  with  the 
statute.  For  example,  the  family  may 
earn  money  by  babysitting,  care  of  a 
foster  child,  or  envelope-stuffing.  Family 
income  from  profit-making  activities  in 
the  unit  can  be  an  important  source  of 
self-support  by  the  family. 

The  final  rule  adds  a  new  provision  to 
clarify  that  the  requirement  to  use  the 
unit  exclusively  for  residence  by  the 
family  does  not  mean  that  the  family 
members  are  always  barred  from  any 
gainful  activity  in  die  dwelling  unit 
(§  966.10(g)(1)): 

The  lease  may  provide  that  with  written 
approval  of  the  PHA,  members  of  the 
Household  may  engage  in  legal  profit-making 
activities  incidental  to  primary  use  of  the 
dwelling  unit  for  residence  by  the  Household. 

The  rule  also  provides  (§  966.10(h)(l)(i)) 
that  although  the  dwelling  unit  may  only 
be  used  for  residence  by  members  of  the 
household: 

if  approved  by  the  PHA  under  the  lease, 
members  of  the  Household  may  engage  in 
incidental  profit-making  activities  (in  the 
dwelling  unit). 

The  new  provisions  codify  the  authority 
for  incidental  profit-making  activities  in 
the  dwelling  unit. 

The  regulation  does  not  however, 
authorize  the  conversion  of  a  public 
housing  dwelling  unit  to  a  business  use, 
e.g.,  by  changing  an  apartment  to  a  store 
or  office.  The  business  activity  must  not 
prevent  the  family  from  living  in  the 
unit.  The  unit  must  remain  as  the  actual 
residence  of  the  family  members,  and 
the  profit  making  activity  must  be 
“incidental”  to  the  primary  residential 
use.  HUD  recognizes  that  in  marginal 
cases  the  determination  of  what  kinds  of 
activities  can  be  permitted,  and  to  what 
extent,  may  be  difficult,  and  will  require 
case-by-case  determination.  In  the  first 
instance,  it  is  the  responsibility  of  the 
PHA  to  make  this  determination. 

Under  the  rule,  the  PHA  is  not 
required  to  permit  gainful  activity  in  the 
dwelling  unit  by  members  of  the 
assisted  family.  The  lease  “may 
provide"  for  such  incidental  activity  if 


the  PHA  chooses  to  incorporate 
provision  for  such  activity  in  the  lease.  If 
the  PHA  elects  to  allow  such  activity, 
the  household  members  may  only 
engage  in  such  activity  “with  written 
approval  of  the  PHA".  The  requirement 
for  PHA  approval  is  intended  to  assure 
that  the  PHA  retains  necessary 
contractual  control  over  activities  which 
depart  from  the  basic  residential  use  of 
the  unit,  which  may  affect  living 
conditions  for  other  building  residents 
(e.g.,  because  of  noise  or  traffic),  and 
which  may  affect  physical  condition  and 
maintenance  of  the  dwelling  unit. 

Finally  it  is  important  to  note  that  the 
lease  may  only  authorize  use  of  the  unit 
for  "legal”  profit  making  activities  by 
household  members,  and  that  under  the 
lease  members  of  the  household  may  not 
engage  in  criminal  activity  in  the  unit, 
and  must  prevent  criminal  activity  by 
guests  or  visitors  (§  966.10(h)(2)(iii)). 

G.  Rent  and  Charges 
1.  Determination  of  Rent 

a.  Amount  of  Rent  The  required  lease 
provisions  state  that  the  rent  payable  by 
the  tenant  is  an  amount  determined  by 
the  PHA  in  accordance  with  HUD 
regulations  and  other  requirements,  and 
in  accordance  with  PHA  policy 

(§  966.10(c)(1)).  The  rule  also  adds 
definitions  of  ‘Tenant  Rent”  and  'Total 
Tenant  Payment"  (§  966.2).  These  terms 
are  defined  to  conform  with  the 
definitions  and  rent  determination 
procedure  under  the  rule  on  rent 
calculation  procedures  in  the  public 
housing  program  (24  CFR  Part  913). 

PHA  rent  determinations  are  largely 
controlled  by  HUD  procedures  which 
implement  the  statutory  rental  formula 
(see  24  CFR  Part  913).  Statutory  and 
regulatory  rent  requirements  may 
change  from  time  to  time.  The  terms  of 
the  lease  between  the  tenant  and  the 
PHA  permit  necessary  adjustments  in 
the  amount  of  tenant  rent  because  of 
statutory  and  regulatory  changes.  The 
final  rule  specifies  that  the  changes  must 
be  implemented  in  accordance  with 
PHA  policy,  rather  than  as  ad  hoc 
determinations  for  each  tenant 

b.  Notice  of  Rent  The  rule  provides 
that  any  change  in  the  amount  of  the 
tenant  rent  must  be  stated  in  a  written 
notice  by  the  PHA  to  the  tenant 

(§  966.10(c)(2)).  The  notice  must  state 
the  new  amount  of  rent,  and  the 
effective  date  of  the  change.  The  notice 
must  also  state  that  the  tenant  may  ask 
for  an  explanation  of  how  the  rent  is 
computed  by  the  PHA.  If  the  tenant  asks 
for  an  explanation,  the  PHA  must 
answer  the  request  in  a  reasonable  time. 

The  PHA  must  give  a  tenant  the 
opportunity  for  an  administrative 


grievance  hearing  on  a  proposed 
"adverse  action”.  The  PHA’s  proposed 
decision  determining  the  amount  of  the 
tenant  rent  is  a  proposed  “adverse 
action”  (§  966.31(a)(2)(iii)(A)).  The 
tenant  may  ask  the  PHA  for  an 
explanation  of  the  proposed  decision 
(§  966.10(c)(2)).  If  the  tenant  does  not 
agree  that  the  PHA  rent  determination 
complies  with  HUD  regulations,  the 
tenant  may  ask  the  PHA  to  change  the 
rent.  If  the  PHA  denies  the  tenant’s 
request  to  change  the  proposed 
determination  of  tenant  rent,  the  PHA 
must  give  the  tenant  notice  of  the 
reasons  for  the  proposed  decision,  and 
of  the  opportunity  for  an  informal 
hearing  (§§  966.31(b)(1)  and 
966.31(b)(2)(iii)). 

Comment  states  that  the  PHA  notice 
of  the  new  rent  amount  should  set  out 
how  the  rent  was  calculated,  so  that  the 
tenant  can  detect  a  miscalculation.  By 
giving  the  calculation,  the  PHA  may 
reduce  the  number  of  explanations 
needed. 

The  suggestion  is  not  adopted.  Some 
PHAs  may  find  it  helpful  to  include  a 
statement  of  the  rent  calculation  with 
the  notice  of  the  new  rent  amount.  This 
procedure  may  minimize  the  number  of 
cases  in  which  tenants  need  further 
explanation,  and  may  tend  to  minimize 
disputes  and  the  need  for  grievance 
hearings  over  the  PHA  rent 
computation.  However,  other  PHAs  may 
find  that  other  techniques  are  more 
efficient  or  informative  to  let  tenants 
know  how  the  rent  is  computed,  and  to 
avoid  unnecessary  disputes  over  the 
rent 

The  PHA  may  prefer  to  give  the  tenant 
information  and  explanations  on  how 
the  rent  is  computed  when  the  tenant 
submits  the  reexamination  information; 
for  example,  in  an  interview  with  the 
tenant  at  the  time  of  reexamination.  The 
PHA  may  conclude  that  the  bare 
statement  of  the  rent  calculation  is  not 
helpful,  or  is  more  likely  to  lead  to 
confusion  than  understanding.  HUD 
does  not  have  a  sufficient  basis  to 
impose  on  all  PHAs  a  requirement  for 
routine  inclusion  of  the  rent  calculation 
procedure  in  the  PHA  rent  notice. 

2.  Interim  Reexamination 

a.  Rent  increase.  Incomes  of  all 
tenants  must  be  reexamined  at  least 
annually  (U.S.  Housing  Act  of  1937, 
section  3(a),  42  U.S.C.  1437a(a);  24  CFR 
960.209(a)).  Comment  suggests  that  the 
Department  should  prohibit  upward 
revisions  of  rent  as  a  result  of  an  interim 
reexamination  (i.e.,  an  examination  of 
family  income  between  regular  annual 
examinations). 
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The  Department  has  not  accepted  this 
suggestion.  Most  reexaminations  are 
conducted  on  an  annual  basis,  but  there 
is  no  reason  to  prohibit  the  PHA  from 
adjusting  rent  on  the  basis  of  more 
current  information.  The  statute  only 
requires  that  reexaminations  are 
conducted  “at  least”  annually,  but  does 
not  preclude  reexamination  at  shorter 
intervals,  or  adjustments  of  tenant  rent 
to  reflect  an  earlier  reexamination. 

The  Preamble  to  the  rule  governing 
rent  and  income  reexaminations  in  the 
public  housing  program  states  that: 

*  *  *  some  PHAs  need  the  flexibility  to 
conduct  reexaminations  more  frequently  than 
annually  under  procedures  now  provided  in 
HUD  handbooks.  For  example,  earlier 
recertifications  are  appropriate  if  the  PHA 
has  performed  a  tenant-requested 
reexamination  for  a  change  in  circumstances 
that  is  found  to  have  been  temporary.  (24 
CFR  Part  913,  49  FR  21476,  21480-81,  May  21, 
1984.) 

PHA  comment  on  the  instant  rulemaking 
agrees  that  PHAs  need  flexibility  to 
conduct  examinations  of  family  income 
more  often  than  annually. 

b.  Rent  Decrease.  Comment  states 
that  there  should  be  a  reexamination 
and  consequent  reduction  of  rent  when 
there  is  a  decrease  of  family  income,  or 
a  change  in  other  factors  which  would 
result  in  a  reduction  of  rent  (such  as 
unanticipated  medical  expense  for  the 
elderly)  between  annual 
reexaminations.  PHA  refusal  to  perform 
an  interim  examination  for  a  family  with 
a  substantial  income  loss  causes 
eviction  and  suffering.  PHAs  should  be 
encouraged  to  reduce  rents  as  soon  as 
feasible.  Comment  recommends  that  if  a 
tenant  reports  an  income  decrease,  or 
other  facts  which  would  justify  a 
downward  adjustment  of  the  rent,  the 
rent  should  be  adjusted  for  the  month 
after  such  report. 

Comment  argues  that  the  lease  should 
state  the  conditions  when  the  PHA  must 
perform  an  interim  reexamination  for 
decreases  in  family  income.  Section 
960.209(b)  provides  that  if  the  PHA 
receives  information  on  changes  in 
family  income  or  other  circumstances 
between  regularly  scheduled 
reexamination,  the  PHA  must  “make 
any  adjustments  determined  to  be 
appropriate”.  Comment  states  that  since 
rent  is  a  basic  element  of  the  lease,  the 
tenant  should  be  told  that  the  tenant  is 
entitled  to  an  interim  reexamination. 

In  this  rulemaking,  HUD  has  not 
made,  and  did  not  propose,  any 
substantive  change  in  HUD 
requirements  for  reexamination  of 
family  income  or  determination  of 
tenant  rent.  Those  requirements  are 
outside  the  framework  and  function  of 
the  lease  and  grievance  rule,  and  are  not 


the  subject  of  this  rulemaking.  The  lease 
requirements  in  the  present  rule  are  only 
intended  to  provide  the  contractual 
framework  for  enforcement  of  HUD  rent 
determination  procedures,  including 
requirements  regarding  reexamination 
of  family  income. 

HUD  will  not  add  new  requirements 
for  the  PHA  to  adjust  rent  payments 
because  of  changes  in  family 
circumstances  between  annual 
reexaminations,  and  will  not  require 
that  the  lease  state  the  basis  for 
conducting  an  interim  reexamination  of 
family  income.  Under  the  present 
governing  regulation  (§  960.209(b))  the 
PHA  must  make  adjustments 
“determined  to  be  appropriate”  because 
of  a  change  in  family  income  or  other 
circumstances  between  regular  annual 
reexaminations.  The  PHA  has  the 
authority  and  responsibility  to 
determine  what  adjustments  are 
“appropriate"  in  different 
circumstances.  The  regulation  does  not 
require  an  automatic  adjustment  of  rent 
for  changes  in  family  circumstances.  The 
PHA  is  expected  to  devise  policies  for 
appropriate  response,  by  interim 
reexamination  and  adjustment  of  rent, 
to  unanticipated  changes  of  income  and 
family  composition.  The  statute  does  not 
require  that  the  PHA  conduct  an  interim 
reexamination.  The  PHA  is  only 
required  to  conduct  a  reexamination  “at 
least  annually”  (U.S.  Housing  Act  of 
1937,  section  3(a),  42  U.S.C.  1437a(a)). 

3.  Items  Included  In  Rent 

The  amount  of  rent  paid  by  a  public 
housing  tenant  is  set  by  Federal  law 
(U.S.  Housing  Act  of  1937,  section  3(a), 

42  U.S.C.  1437a(a)).  For  most  tenants,  the 
rent  is  30  per  cent  of  adjusted  income. 
The  PHA  may  not  increase  the  rent  over 
the  statutory  formula  amount,  but  may 
charge  the  tenant  for  items  in  addition  to 
rent. 

Rent  includes  service  and 
maintenance  needed  to  keep  the  housing 
in  decent,  safe  and  sanitary  condition. 
Under  HUD  administrative 
implementation  of  the  statutory  rent 
limitation,  rent  also  includes  a 
reasonable  allowance  for  consumption 
of  utilities.  Under  the  required  lease 
provisions,  the  lease  must  state  the 
utilities,  and  the  services,  maintenance, 
equipment  and  appliances,  which  are 
included  in  the  rent,  and  are  furnished 
by  the  PHA  without  additional  charge  to 
the  tenant  (§§  966.10(c)(3)  and 
966.10(d)(1)). 

Utilities  may  be  paid  directly  by  the 
tenant  to  the  utility  supplier  or  may  be 
paid  by  the  PHA.  If  the  tenant  pays  for 
the  utility,  an  allowance  for  the  tenant 
utility  cost  is  deducted  from  the  rent 
which  must  be  paid  to  die  PHA  (called 


"tenant  rent",  definition  at  §  966.2).  If 
the  utility  is  paid  by  the  PHA,  an 
allowance  for  reasonable  consumption 
of  the  utility  is  included  in  the  rent  If 
consumption  of  PHA-paid  utilities  is 
measured  by  an  individual  checkmeter, 
the  PHA  may  bill  the  tenant  for 
consumption  in  excess  of  the  allowance 
(§  966.10(d)(3)(h)). 

Comment  recommends  requiring  a 
PHA  to  furnish  utilities.  This 
recommendation  is  not  adopted.  The 
factors  which  determine  the  mix  of 
utility  supplies  for  the  unit  (what 
utilities,  and  whether  the  utilities  are 
paid  by  the  tenant  or  the  PHA),  and  the 
technical  procedures  for  determination 
of  PHA-wide  utility  allowances  in 
accordance  with  HUD  requirements,  are 
determined  outside  of  the  lease. 

However,  the  lease  should  state  what 
utilities  are  paid  by  the  PHA,  and  what 
utilities  are  paid  for  by  the  tenant.  In 
addition,  the  tenant  needs  to  know  the 
amount  of  any  allowance  for  tenant- 
paid  or  PHA-paid  utilities.  The  lease 
states  the  mix  of  tenant  and  PHA  paid 
utilities  for  the  unit  and  the  lease  also 
requires  notice  of  applicable  allowances 
for  PHA-paid  or  tenant-paid  utilities 
(§  966.10(d)(5)).  In  the  final  rule, 
treatment  of  utility  costs  and  rent  is 
expanded  and  clarified  (and  is 
consolidated  in  §  966.10(d)). 

The  rule  provides  that  the  lease  must 
state  what  utilities  are  included  in  the 
tenant  rent,  and  are  supplied  without 
additional  charge  to  the  tenant  (called 
“PHA-fumished  utilities”) 

(§  966.10(d)(1)).  The  final  rule  also  adds 
a  new  parallel  provision  governing 
treatment  of  utilities  paid  by  the  tenant. 
The  rule  provides  that  the  lease  must 
state  what  utilities  are  not  included  in 
the  tenant  rent,  and  must  be  purchased 
by  the  tenant  from  the  utility  suppliers 
(called  “Tenant-purchased  utilities”) 

(§  966.10(d)(2)). 

The  final  rule  includes  parallel 
provisions  that  allowances  for  PHA- 
fumished  utilities  (5  966.10{d)(3)(i))  and 
for  tenant-purchased  utilities 
(§  966.10(d)(4)(i))  must  be  determined  in 
accordance  with  HUD  regulations  and 
requirements.  The  rule  also  includes  a 
provision  (carried  forward  without 
change  from  the  old  rule)  that 
surcharges  for  excess  consumption  of 
PHA-fumished  utilities  are  only  allowed 
if  the  charges  are  determined  by  an 
individual  checkmeter  for  the  unit 
(§  966.10(d)(3)(ii)). 

The  final  rule  includes  a  new 
provision  for  notice  and  change  of  utility 
allowances  under  the  lease 
(§  966.10(d)(5)).  The  PHA  must  give 
notice  to  the  tenant  of  any  applicable 
allowance  for  PHA-fumished  or  tenant- 
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purchased  utilities.  The  PHA  may 
change  the  allowance  at  any  time  during 
the  term  of  the  lease,  and  must  give  the 
tenant  written  notice  of  the  revised 
allowance. 

4.  PHA  Charges  In  Addition  to  Rent 

a.  Authority  for  charges.  The  final  rule 
provides  (§  966.10(e)(1)): 

(i)  The  lease  shall  state  what  types  of 
charges  the  Tenant  is  required  to  pay  the 
PHA  in  addition  to  Tenant  Rent.  The  lease 
shall  state  how  the  charges  will  be 
determined  by  the  PHA  (for  example,  by  a 
schedule  of  surcharges  for  excess 
consumption  of  utilities,  or  by  a  schedule  of 
repair  charges).  The  PHA's  schedules  or  other 
procedures  for  determining  Tenant  charges 
shall  be  made  available  for  inspection  and 
copying  by  the  Tenant. 

(ii)  The  PHA  shall  give  the  Tenant  written 
notice  of  any  charge  in  addition  to  rent,  and 
of  when  the  charge  is  due  *  *  *  * 

(iii)  The  lease  may  require  the  Tenant  to 
pay  reasonable  charges,  as  determined  by  the 
PHA,  for  damage  other  than  normal  wear  or 
tear,  caused  by  Household  members,  or  by 
guests,  visitors,  or  other  persons  under 
control  of  Household  members. 

These  provisions  are  intended  to 
provide  a  foundation  for  assessment  of 
PHA  charges  in  addition  to  rent. 
Comment  states  that  PHA  charges  in 
excess  of  the  statutory  public  housing 
rent  are  illegal  if  the  charges  are  (1)  for 
necessary  services,  or  (2)  are  for  non- 
essential  facilities  or  services,  but  are 
mandatory.  Comment  asks  who  is 
responsible  for  assuring  that  a  public 
housing  tenant  is  not  paying  more  than 
the  statutory  rent 
Charges  for  excess  utility 
consumption,  or  for  damages  to  the  unit, 
are  the  most  important  types  of  non-rent 
charges.  PHA  surcharges  for  excess 
consumption  of  utilities  are  not  included 
in  the  rent,  nor  are  charges  for  damages 
caused  by  the  family  or  its  guests.  In 
addition,  the  PHA  may  levy  other  types 
of  charges,  if  the  charges  are  not  in  the 
nature  of  rent.  In  recent  cases,  courts 
have  held  that  a  tenant  may  be  required 
to  pay  for  mandatory  services  not 
included  in  the  rent.  (These  cases 
upheld  mandatory  meal  charges  in  the 
section  8  program  under  the  U.S. 

Housing  Act  of  1937,  where  tenants  are 
subject  to  the  same  statutory  rent  limit 
as  in  public  housing.)  The  present  rule 
does  not  amend  or  in  any  way  affect  the 
operation  of  the  rule  on  computation  of 
public  housing  rent  (24  CFR  Part  913). 
Further,  the  rule  does  not  define  what 
types  of  charges  are  not  included  in  rent, 
and  may  therefore  be  imposed  outside 
of  the  statutory  limit  on  public  housing 
rent. 

In  the  first  instance,  it  is  the 
responsibility  of  the  PHA  to  determine 
what  must  be  included  in  the  rent,  and 


what  charges  may  be  levied  by  the  PHA 
in  addition  to  tenant  rent.  If  the  tenant 
does  not  agree  with  the  PHA  decision  to 
levy  a  charge  in  addition  to  rent,  the 
tenant  may  ask  for  a  hearing  under  the 
PHA  grievance  procedure.  A  challenge 
to  the  validity  of  the  PHA  charge  may 
also  be  raised  as  a  defense  by  tenant  if 
the  PHA  brings  a  court  action  to  evict 
the  family  for  non-payment  of  the 
charge. 

A  PHA  recommends  deletion  of 
provision  that  PHA  charges  are  “in 
addition  to  rent”,  so  that  the  additional 
charges  may  be  collected  as  rent  in  a 
summary  nonpayment  proceeding.  This 
recommendation  is  not  accepted.  As  a 
matter  of  Federal  law,  PHA  additional 
charges  are  not  part  of  the  rent  subject 
to  the  Federal  statutory  rent  limitation. 
The  fact  that  the  special  charges  do  not 
constitute  rent  for  this  Federal  purpose 
is  the  legal  basis  which  permits 
imposition  of  the  charges. 

This  rule  does  not  seek  to  determine 
the  appropriate  State  court  or 
proceeding  for  collection  of  PHA 
charges.  The  procedures  and  proper 
forum  for  collection  of  rent  or  charges  in 
State  court  are  determined  by  State  law. 
State  law  may  permit  the  collection  of 
rent  and  charges  in  a  single  proceeding 
or  in  separate  proceedings.  A  State  court 
will  determine  as  a  matter  of  State  law 
whether  the  court  has  jurisdiction  to 
adjudicate  issues  concerning  additional 
non-rent  charges  in  a  proceeding  to  evict 
for  non-payment  of  “rent”,  and  whether 
additional  charges  are  included  in 
“rent”  for  the  purpose  of  the  State 
statutes  or  rules  governing  jurisdiction 
of  the  court.  This  jurisdictional  question 
is  wholly  distinct  from  the  Federal 
question  of  what  constitutes  rent  for 
purpose  of  applying  the  Federal 
statutory  limit  on  rent  payable  by  a 
public  housing  tenant. 

Some  comment  supports  promulgation 
of  HUD’S  proposed  provision  to  provide 
for  charges  in  addition  to  rent.  Comment 
recommends  various  technical  revisions 
of  the  proposed  language. 

b.  Charge  for  Damages.  The  proposed 
rule  stated  that  a  tenant  “may”  be 
required  to  pay  PHA  charges  for 
damages  to  the  unit  Comment  states 
that  the  rule  should  say  that  the  tenant 
“shall”  be  required  to  pay  the  PHA 
charges,  presumably  to  clarify  that 
payment  of  the  charges  is  mandatory. 
The  final  rule  provides  that  the  lease 
must  state  what  charges  the  tenant  "is 
required”  to  pay  in  addition  to  the 
tenant  rent  {§  966.10(e)(l)(i)).  Payment  of 
the  charges  is  mandatory.  The  PHA  is 
responsible  for  drafting  appropriate 
lease  language  under  the  rule,  and  may 
craft  lease  language  which  will 


unambiguously  express  the  duty  of  the 
tenant  to  pay  charges  in  addition  to  rent. 

The  proposed  rule  stated  that  the 
tenant  may  be  required  to  pay  charges 
for  “maintenance”  beyond  normal  wear 
and  tear.  Comment  states  that  the  PHA 
should  only  charge  the  tenant  for 
"damage"  beyond  normal  wear  and  tear. 
“Maintenance"  is  necessary  to 
counteract  normal  wear  and  tear.  The 
authority  to  charge  for  “maintenance” 
opens  doors  to  inappropriate  and 
punitive  charges. 

HUD  notes  that  the  proposed 
language  was  not  intended  to  cover 
charges  for  maintenance  needed  to 
correct  the  effects  of  time  and  ordinary 
use,  but  to  allow  the  PHA  to  collect 
charges  for  harm  to  the  unit  that  results 
from  negligent  or  abusive  use.  As 
suggested  by  the  comments,  this  idea  is 
more  accurately  expressed  by  referring 
to  charges  for  “damage”  to  the  unit  The 
final  rule  provides  that  the  tenant  must 
pay  reasonable  charges,  as  determined 
by  the  PHA,  for  “damage  other  than 
normal  wear  and  tear" 

(§  966.10(eMlMiii))- 

Comment  states  that  the  tenant  should 
only  be  responsible  for  damage  caused 
by  persons  under  the  family's  control.  A 
tentant  should  not  be  responsible  for 
damage  caused  by  vandals  or  burglars. 
The  final  rule  states  that  the  lease  may 
provide  that  the  tenant  must  pay 
charges  for  damages  “caused  by 
Household  members,  or  by  guests, 
visitors,  or  other  persons  under  control 
of  Household  members” 

(§  966.10(e)(l)(iii)). 

PHA  comment  criticizes  a  requirement 
that  the  damages  charged  to  the  tenant 
must  be  “caused”  by  the  family  or  its 
guests.  The  comment  asserts  that  the 
rule  would  place  on  the  PHA  the  burden 
of  showing  who  caused  the  damage.  All 
unit  damage  beyond  normal  wear  and 
tear  (such  as  tom  screens,  broken 
windows,  damaged  doors  or  graffiti) 
should  be  charged  to  the  tenant  The 
comment  states  that  the  PHA  is  not  able 
to  establish  who  caused  the  damage,  or 
whether  the  person  is  a  family  guest. 

The  determination  whether  the  tenant  is 
required  to  pay  for  damage  should  not 
be  based  on  who  caused  the  damage. 
However,  charges  for  damages  in 
common  areas  should  be  based  on 
evidence  of  who  caused  the  damage. 

Providing  who  caused  damage  is  a 
hard  problem,  especially  for  damage 
inside  the  unit  After  the  fact,  the  PHA 
can  show  the  damage,  but  usually  has 
no  direct  evidence  who  caused  the 
damage.  The  family  lives  in  the  unit,  and 
is  in  a  better  position  to  know  what 
happened.  However,  damage  in  the  unit 
is  not  always  caused  by  the  family  or  its 
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guests.  Damage  may  be  caused  by  a 
storm,  by  a  thief,  or  by  a  damage  source 
outside  the  unit  (such  as  a  burst  pipe  in 
an  upstairs  unit].  Damage  inside  the  unit 
may  sometimes  occur  because  the  PHA 
has  not  performed  some  contractual 
obligation,  for  example,  water  damage 
because  the  PHA  fails  to  fix  the 
plumbing;  fire  damage  because  the  PHA 
does  not  install  a  fire  detector  required 
by  State  law. 

Although  there  are  difficult  problems 
of  proof,  the  allocation  of  responsibility 
to  pay  for  damage  should  depend  on 
who  caused  the  damage.  The  tenant 
should  pay  for  damage  caused  by  the 
family.  PHA  charges  for  family-caused 
damages,  or  the  possibility  of  eviction 
because  of  such  damages,  are  an 
inducement  to  correct  family  behavior. 

On  the  other  hand,  if  damage  is  not 
caused  by  the  family,  the  family  may  not 
have  the  power  to  avoid  the  damage. 
Charges  against  the  tenant  for  damages 
that  are  not  caused  by  the  family  are 
more  likely  to  create  a  sense  of 
helplessness  and  resentment,  than  to 
produce  a  salutary  correction  of  family 
behavior. 

Analysis  of  this  problem  should 
distinguish  between  the  tenant’s 
ultimate  responsibility  for  family-caused 
damage,  and  the  technique  for  proving 
who  caused  the  damage  (in  the  PHA’s 
administrative  procedures  leading  to 
initial  determination  of  the  charge,  in 
the  PHA  grievance  procedure,  or  in 
court).  The  damage  provision  in  this  rule 
only  purports  to  determine  the  ultimate 
allocation  of  responsibility  for  damage 
to  the  unit.  The  lease  may  require  the 
tenant  to  pay  charges  for  damages 
caused  by  the  family.  However,  the  rule 
does  not  state  what  property  has  the 
burden  of  proving  who  caused  damage 
to  the  unit  and  does  not  state  how  the 
fact  of  causation  is  to  be  proved. 

In  the  State  landlord  tenant-court, 
procedures  to  prove  causation  are 
governed  by  State  law.  In  proving 
causation,  proof  that  there  is  damage  to 
the  unit  and  that  the  family  has 
possession  of  the  unit  may  constitute 
adequate  circumstantial  evidence  to 
support  a  finding  that  the  damage  was 
caused  by  the  family.  The  requirements 
for  proving  causation  by  family 
members  may  be  affected  by  provisions 
of  the  lease  form  drafted  by  the  PHA.  If 
permitted  by  State  law,  the  lease  could 
provide  that  the  tenant  is  responsible  for 
interior  damage  beyond  normal  wear 
and  tear  unless  the  tenant  can  prove 
that  the  damage  was  caused  by  persons 
not  on  the  premises  with  consent  of  the 
family,  or  was  caused  by  some  other 
factor  not  attributable  to  the  tenant.  The 
PHA  grievance  procedure  may  contain 


provisions  which  regulate  the  burden  of 
proof  in  the  administrative  hearing,  or 
the  procedures  for  proving  in  the  hearing 
who  caused  the  damage  to  the  unit. 

c.  Notice  of  Charges;  When  Charges 
Are  Due.  The  new  rule  provides 
(§  966.10(e)(1)(H)): 

The  PHA  shall  give  the  Tenant  written 
notice  of  the  amount  of  any  charge  in 
addition  to  Tenant  Rent,  and  of  when  the 
charge  is  due. 

The  old  rule  provided  that  a  charge  for 
tenant  damage  or  for  excess 
consumption  of  PHA-fumished  utilities 
is  not  due  until  the  second  month  after 
the  charge  is  incurred.  For  example,  a 
charge  posted  on  January  1  could  not  be 
collected  until  March.  In  the  1986 
proposed  rule,  HUD  proposed  to 
eliminate  this  restriction  on  when 
charges  in  addition  to  rent  may  be 
collected,  and  to  require  instead  that  the 
PHA  must  give  “reasonable  notice”  of 
such  charges. 

PHA  comment  approves  this  proposed 
change.  The  PHA  should  not  have  to 
wait  to  the  second  month  after  a  cost  is 
incurred.  The  old  rule  restriction  causes 
delay  in  the  process  for  eviction  of  a 
tenant.  It  the  charges  are  not  paid  when 
due  (at  the  beginning  of  the  second 
month  after  the  month  when  the  charge 
is  incurred],  the  PHA  must  then  give 
another  30  days  notice  of  termination  of 
the  lease.  The  old  restriction  is  also 
confusing  for  tenants.  Removal  of  the 
restriction  gives  the  PHA  increased 
flexibility  for  faster  collection  of  charges 
in  addition  to  rent.  PHA  comment 
suggests  that  charges  should  be  due  at 
the  first  of  the  month  after  work  is  done. 

Legal  aid  comment  objects  to 
changing  the  old  restriction.  If  allowed 
flexibility,  the  PHA  may  set  short 
periods  for  notice  and  payment  of 
charges,  and  enforce  the  requirements 
unevenly.  The  question  of  whether  the 
PHA  has  given  “reasonable"  notice  will 
be  subject  to  litigation.  Comment  states 
that  under  the  present  rule  may  PHAs 
bill  quarterly  for  utility  surcharges.  This 
practice  ensures  eviction  of  the  most 
vulnerable,  who  don't  have  time  to  raise 
the  money. 

PHA  comment  objects  to  the  proposed 
requirement  for  PHA  to  give  notice  of 
any  charges  when  due.  The  PHA 
statement  of  charges  is  included  in  the 
monthly  rent  statement.  The  PHA 
should  not  be  required  to  give  advance 
notice  of  the  charge  prior  to  the  monthly 
billing. 

The  new  rule  does  not  require  any 
fixed  delay  in  collection  of  charges 
levied  by  the  PHA.  The  new  provision 
provides  simply  that  the  PHA  must  give 
the  tenant  written  notice  of  the  amount 
of  the  charge,  and  when  the  charge  is 


due.  To  pay  the  charge,  or  to  request  a 
grievance  on  the  charge,  the  tenant  has 
to  know  that  the  PHA  has  levied  a 
charge,  how  much  and  when  due.  The 
rule  does  not  state  that  the  notice  must 
be  “reasonable”.  However,  the  rule 
allows  the  PHA  to  assess  “reasonable 
fees"  for  late  payment  of  rent  or  charges 
determined  by  the  PHA  (§  966.10(e)(2)). 

The  PHA  should  have  clear 
administrative  discretion  to  decide 
when  charges  are  payable  by  the  tenant 
under  the  lease.  Different  procedures 
may  be  appropriate  for  different  types  of 
charges,  or  because  of  different  family 
circumstances.  In  some  cases,  the  PHA 
may  wish  to  bill  for  charges  as  soon  as 
the  amount  can  be  determined,  for 
example,  to  collect  damage  for 
destructive  behavior  by  the  family.  In 
other  cases,  the  PHA  may  wish  to 
spread  payment  over  a  period  of  time,  to 
facilitate  payment  by  the  tenant,  for 
example,  surcharges  for  excess 
consuption  of  PHA-fumished  utilities. 
Examination  of  the  public  comments 
suggests  that  the  proposed  provision  for 
“reasonable”  notice  of  charges  in 
addition  to  rent  is  likely  to  be  a  source 
of  confusion  and  unnecessary  litigation, 
and  may  be  applied  in  a  way  that 
undesirably  limits  the  ability  of  the  PHA 
to  develop  a  scheme  for  assessment  of 
charges  other  than  rent. 

d.  Legal  Fees  and  Charges.  The  rule 
provides  (§  966.11(h))  that  the  lease  may 
not  include: 

(an)  agreement  by  the  Tenant  to  pay 
lawyer’s  fees  or  other  legal  costs  even  if  the 
Tenant  wins  in  a  court  proceeding  by  the 
PHA  against  the  Tenant.  However,  the 
Tenant  may  be  obligated  to  pay  such  costs  in 
the  Tenant  loses. 

Legal  aid  comment  asserts  that  the 
tenant  should  never  be  required  to  pay 
PHA  attorney  fees  or  court  costs. 
Allowing  the  PHA  to  collect  legal  fees  if 
the  tenant  loses  deters  the  tenant  from 
protecting  tenant  rights  in  State  court. 
The  assessment  of  cost  of  the  tenant  is 
more  troublesome  if  the  PHA  excludes 
eviction  from  the  PHA  grievance 
process,  so  that  the  tenant  can  only 
contest  eviction  through  the  court. 

PHA  comment  states  that  the  tenant 
should  pay  legal  fees  when  the  tenant 
loses  the  court  case.  Tenant  payment  of 
legal  fees  and  charges  is  a  vital 
ingredient  in  the  fiscal  health  of  the 
PHA,  and  helps  to  promote  tenant 
responsibility.  Tenants  get  free  help 
from  legal  aid,  but  the  PHA  is  forced  to 
retain  counsel.  Comment  states  that  the 
tenant  should  be  required  to  pay  legal 
costs  regardless  of  outcome,  even  if  the 
tenant  wins. 

The  rule  retains  the  prohibition  of 
lease  provisions  which  obligate  the 
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tenant  to  pay  legal  costs  even  if  the 
tenant  wins  in  a  court  proceeding  by  the 
PHA  against  the  tenant.  Thus,  for 
example,  the  PHA-drafted  lease  may  not 
provide  that  the  tenant  must  pay  PHA 
legal  costs  of  an  eviction  action  if  the 
State  court  finds  that  the  PHA  lacks 
grounds  for  eviction.  The  prohibition  is 
consonant  with  similar  prohibitions  for 
other  HUD  rental  subsidy  programs. 

The  rule  provides  that  the  tenant  may 
be  obligated  to  pay  legal  costs  if  the 
tenant  loses.  The  tenant  should  not  be 
insulated  from  the  obligation  to  pay 
legal  costs  if  the  tenant  loses  in  the 
court  proceeding.  The  allocation  of  legal 
costs  should  be  determined  by  local  law 
and  practice.  Payment  by  the  losing 
party  is  not  unreasonable,  and 
compensates  the  PHA  for  the  fiscal  and 
administrative  burden  of  conducting  the 
litigation.  The  fact  that  the  tenant  may 
have  to  pay  legal  costs  if  the  tenant 
loses  discourages  the  tenant  from 
pursuing  an  unsound  or  frivolous 
position.  As  suggested  by  PHA 
comment,  the  obligation  to  pay  costs 
encourages  tenant  responsibility. 

The  rule  does  not  prohibit  imposition 
of  legal  costs  to  the  tenant  in  the 
absence  of  litigation,  or  if  litigation  does 
not  proceed  to  judgment,  or  the  use  of  a 
lease  provision  which  imposes  such 
costs  on  the  tenant. 

PHA  may  be  forced  to  take  steps 
toward  eviction  (e.g.,  by  serving  a  notice 
to  quit)  as  a  technique  of  inducing 
tenant  compliance  with  the  lease,  so 
that  the  tenant  will  pay  up  the  rent,  or 
will  stop  unacceptable  conduct.  If  the 
tenant  complies,  the  eviction  is  not 
pursued.  A  PHA  comment  states  that  the 
PHA  should  be  allowed  to  charge  costs 
to  tenant  if  the  PHA  stops  the  eviction 
action  after  the  tenant  pays  the  amount 
sued  for.  If  the  PHA  can  only  charge 
costs  to  the  tenant  if  the  tenant  loses, 
the  PHA  is  forced  to  proceed  to 
judgment,  thus  damaging  the  tenant’s 
credit  history.  The  tenant  should  be  able 
to  acknowledge  error,  remedy  the 
problem,  pay  costs  and  avoid  the 
judgement. 

It  is  fair  to  make  the  tenant  pay  PHA 
legal  costs  which  are  incurred  because 
of  the  tenant’s  non-compliance  with  the 
lease.  Equally  important,  the  existence 
of  a  penalty  for  delay  (in  the  form  of  a 
requirement  to  pay  the  PHA  legal  costs) 
will  tend  to  promote  compliance  with 
the  lease.  Conversely,  the  absence  of  a 
penalty  tends  to  undermine  the 
incentive  for  compliance  with  the  lease. 
The  rule  leaves  the  door  open  to  PHA 
use  of  lease  clauses  which  require  the 
tenant  to  pay  PHA  legal  costs  if  a  legal 
action  does  not  proceed  to  judgment. 

Comment  states  that  if  the  tenant  is 
required  to  pay  legal  fees  if  tenant  loses, 


a  losing  PHA  should  also  be  required  to 
pay  legal  fees.  This  suggestion  is  not 
adopted.  The  rule  does  not  require 
payment  of  legal  fees  by  either  tenant  or 
PHA.  The  rule  also  does  not  require  that 
there  be  symmetry  in  the  imposition  of 
costs,  such  that  the  tenant  is  required  to 
pay  costs  if  costs  are  imposed  on  the 
PHA  by  State  law  or  the  lease,  or  that 
the  PHA  is  required  to  pay  costs  if  costs 
are  imposed  on  the  tenant. 

5.  Non-Payment 

a.  Remedy  for  Non-payment.  A  tenant 
may  fail  to  pay  rent  or  charges  on  time. 
The  delinquency  may  be  for  the  whole 
payment  due,  or  only  a  portion  of  the 
payment.  The  delinquency  may  occur  on 
an  isolated  occasion,  or  may  be 
repeated  month  after  month.  There  are 
two  sanctions  for  non-payment.  The 
PHA  may  evict  the  tenant,  or  the  PHA 
may  charge  a  late  fee.  Legal  aid 
comment  aims  to  restrict  the  right  of  the 
PHA  to  impose  sanctions  for  tenant  non¬ 
payment.  Comment  argues  that  HUD 
should  narrow  the  authority  of  the  PHA 
to  terminate  tenancy  for  non-payment  of 
rent  or  charges,  or  to  impose  fees  for 
late  payment  PHA  comment,  on  the 
other  hand,  welcomes  provisions  which 
strengthen  the  administrative  authority 
of  the  PHA  to  devise  and  impose  prompt 
and  effective  sanctions  for  non¬ 
payment. 

The  U.S.  Housing  Act  of  1937  provides 
(section  6(c)(4)(B),  42  U.S.C. 

1437(c)(4)(B))  that  a  PHA  must  comply 
with  procedures  and  requirements 
prescribed  by  HUD  to: 

assure  that  sound  management  practices  will 
be  followed  in  the  operation  of  the  [public 
housing)  project,  including  requirements 
pertaining  to  *  *  *  the  establishment  of 
satisfactory  procedures  designed  to  assure 
the  prompt  payment  and  collection  of  rents 
and  the  prompt  processing  of  evictions  in  the 
case  of  non-payment. 

In  this  rule,  the  lease  provisions  are 
designed  to  provide  a  contractual  basis 
for  vigorous  enforcement  by  the  PHA  of 
the  tenant’s  responsibility  to  pay  rent 
and  charges  under  the  lease.  With 
respect  to  non-payment  of  rent,  the  lease 
provisions  carry  out  the  statutory 
directive  to  assure  that  PHAs  establish 
satisfactory  management  procedures  for 
the  prompt  payment  of  rents  and 
processing  of  evictions  (see  House 
Committee  Report  93-1114.  pp.  23-25, 
June  17, 1974). 

The  expectation  of  the  tenant  that  the 
PHA  is  ready  and  able  to  impose 
effective  penalties  for  non-payment  is 
the  necessary  underpinning  to  induce 
the  tenant  to  pay  on  time.  The  lack  of  a 
penalty  for  late  payment  is  likely  to 
promote  a  pattern  of  rent  delinquency. 
The  Department  has  noted  that: 


Although  the  payment  of  rent  is  difficult  for 
a  poor  family,  the  requirement  for  payment  of 
the  statutory  rent  contribution  could  collapse 
unless  enforced  by  the  possibility  of  effective 
sanctions.  (49  FR  at  12218,  March  29, 1984.) 

Comment  states  that  late  payment 
should  not  be  ground  for  eviction  in 
assisted  housing.  Other  comment  states 
that  chronic  inexcusable  late  payment 
should  be  ground  for  eviction  (but  that 
the  PHA  should  not  be  allowed  to 
assess  fees  for  non-payment). 

A  public  housing  tenant  does  not  pay 
market  rent,  or  an  economic  rent  which 
covers  the  costs  to  provide  the  housing. 
The  tenant  is  required  to  pay  as  rent  a 
portion  of  income  determined  by  statute 
(U.S.  Housing  Act  of  1937,  section  3(a), 

42  U.S.C.  1437a(a)),  and  HUD  regulation 
(24  CFR  Part  913).  The  PHA  must  have 
the  power  to  enforce  the  tenant’s  rent 
contribution,  by  assessment  of  fees  for 
late  payment,  or  by  eviction  of  a  tenant 
Late  payment  of  rent  may  have  serious 
consequences  for  the  PHA,  including 
PHA  costs  to  collect  the  delayed 
payment.  The  lack  of  an  effective 
sanction  for  late  payment  will  lead  to 
habitual  late  payment  by  the  tenants. 

To  enforce  the  tenant’s  duty  to  pay 
rent  the  PHA  must  be  able  to  terminate 
the  tenancy  for  non-payment.  The 
prospect  of  possible  eviction  is  the  most 
drastic  and  effective  sanction  for  non¬ 
payment  of  rent  or  charges,  and  is  the 
most  powerful  stimulus  for  the  prompt 
payment  of  rent.  The  suggested 
distinction  between  non-payment  and 
late  payment  is  not  a  viable  basis  for 
distinguishing  caseB  which  should  or 
should  not  be  grounds  for  termination  of 
tenancy.  If  a  tenant  may  not  be  evicted 
for  late  payment,  the  tenant  will  wait  to 
the  last  possible  moment  to  pay  the  rent. 

A  tenant  may  be  evicted  for  non¬ 
payment  (including  a  single  or  repeated 
late  payment)  for  any  of  the  statutory 
grounds  for  termination  of  tenancy:  for 
serious  or  repeated  violation  of  the 
lease,  or  for  other  good  cause.  In  the 
next  section  of  this  Preamble,  we 
discuss  when  non-payment  of  rent  or 
charges  may  be  treated  as  a  serious 
violation  of  the  lease. 

b.  Non-payment  as  Serious  Violation 
of  Lease.  Under  section  6(1)(4)  of  the 
U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437d(l)[4)),  the  PHA  may  terminate  the 
tenancy  for  “serious  or  repeated 
violation"  of  the  lease.  The  proposed 
rule  would  provide  that  "non-payment 
of  rent  or  charges  under  the  lease 
(including  any  portion  of  such  amounts)’’ 
is  a  serious  violation  of  the  lease.  Non¬ 
payment  is  therefore  a  ground  for 
termination  of  tenancy,  even  if  the 
violation  is  not  repeated. 
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Legal  aid  comment  states  that  non¬ 
payment  of  PHA  charges  should  not  be 
treated  as  a  serious  violation.  Comment 
states  that  providing  that  any  non¬ 
payment  of  any  rent  or  any  charge  is  a 
"serious”  lease  violation  leaves  too 
much  room  for  PHA  discretion. 

Comment  objects  to  allowing  the  PHA  to 
evict  when  only  a  portion  of  rent  or 
charges  is  due,  or  only  a  small  amount  is 
due.  PHA  comment  approves  HUD’s 
proposed  treatment  of  termination  of 
tenancy  for  non-payment.  On 
reconsideration,  HUD  has  decided  to 
revise  the  provision  that  any  non¬ 
payment  of  any  amount  of  rent  or  PHA 
charges  is  a  "serious”  lease  violation. 

The  concept  of  “serious”  violation  is 
significant  because  it  determines 
whether  a  single  lease  violation  is 
ground  for  termination  of  tenancy  under 
the  standard  in  the  1983  law.  The  PHA 
may  terminate  the  tenancy  either  for 
“serious”  violation  or  for  “repeated” 
violation  of  the  lease.  Any  pattern  of 
repeated  violation  may  be  ground  for 
termination  of  tenancy.  A  single 
violation  is  ground  for  termination  only 
if  the  violation  is  “serious”. 

The  PHA  needs  to  determine  whether 
a  single  non-payment  of  rent  or  charges 
is  a  serious  lease  violation,  and  hence 
ground  for  termination  of  tenancy.  This 
determination  may  properly  be  based  on 
an  array  of  factors  relating  to  impact  of 
non-payment  on  PHA  administration  of 
the  program.  These  factors  may  include 
the  absolute  amount  of  money  due  from 
the  tenant,  the  portion  of  the  amount 
due  which  is  delinquent,  PHA 
administrative  and  legal  costs  in 
collecting  delinquent  rent  or  charges,  the 
effect  of  delinquency  on  PHA 
collections,  how  long  the  payment  is 
overdue  or  other  factors.  In  determining 
seriousness  of  violation  in  an  individual 
case,  the  question  is  not  primarily 
whether  an  isolated  violation  in  the 
particular  case  will  have  a  serious 
impact  on  the  PHA  program,  but 
whether  the  type  of  violation  involved 
would  have  a  serious  impact  if  broadly 
replicated  in  the  PHA  program. 

The  final  rule  provides  (§  966.21(b)(2)) 
that: 

The  PHA  may  determine  that  non-payment 
of  Tenant  Rent  or  charges  is  a  serious 
violation  of  the  lease.  In  making  this 
determination,  the  PHA  may  consider  factors 
relating  to  impact  of  such  non-payment  on 
PHA  administration  of  the  program.  These 
factors  may  include  the  amount  owed,  how 
much  of  the  amount  owed  is  overdue,  costs  of 
collection,  effect  of  non-payment  on 
collection  of  rents  and  charges,  how  long  the 
payment  is  overdue,  or  other  factors.  The 
PHA  may  establish  a  policy  for  determining 
what  type  of  non-payment  will  be  treated  as 
a  serious  violation  of  the  lease. 


The  initial  determination  of  the 
seriousness  of  different  types  of  lease 
violation  rests  with  the  PHA.  The  PHA 
has  a  continuing  responsibility  for 
management  of  the  local  public  housing 
program.  The  PHA  is  in  the  best  position 
to  know  how  non-payment  will  affect 
PHA  collections,  and  the  PHA’s  overall 
strategy  for  administration  of  the  local 
program,  and  therefore  whether  the  non¬ 
payment  should  be  treated  as  a 
“serious”  violation  of  the  lease.  The  rule 
specifies  that  in  making  this 
determination  the  PHA  may  weigh  a 
broad  range  of  factors  relating  to 
management  of  the  program.  HUD 
expects  that,  in  practice,  most  PHAs  will 
develop  a  general  pattern  for  handling 
non-payment  cases,  rather  than  handle 
the  cases  by  an  isolated  examination  of 
each  individual  instance  of  tenant  non¬ 
payment. 

The  PHA  may  elect  to  adopt  a  formal 
policy  for  determining  when  non¬ 
payment  (a  single  instance)  is  a  serious 
violation,  and  thus  grounds  for 
termination  of  tenancy.  The  adoption  of 
such  a  policy  has  several  advantages. 
First,  the  process  of  adopting  the  policy 
is  an  occasion  for  systematic 
consideration  of  different  types  of  non¬ 
payment,  and  the  relation  of  non¬ 
payment  to  PHA  management  policy. 
Second,  the  adoption  of  a  formal  policy 
will  tend  to  result  in  a  more  consistent 
treatment  of  non-payment  cases,  that  is 
better  related  to  overall  PHA 
management  policies. 

The  rule  does  not  require  that  the 
PHA  adopt  a  formal  policy  on  when 
non-payment  is  a  serious  violation.  The 
PHA  may  choose  to  determine  if  the 
violation  is  a  serious  lease  violation  on 
an  informal  or  ad  hoc  basis. 

The  PHA  may  terminate  tenancy  if  the 
tenant  commits  a  “serious  or  repeated” 
lease  violation  by  failing  to  pay  rent  or 
charges  when  due.  However,  even  if 
there  are  grounds  for  termination,  the 
PHA  may  decide  that  the  tenant  should 
not  be  evicted. 

c.  Excuse  for  Late  Payment;  Grace 
Period.  Comment  argues  that  non¬ 
payment  should  not  be  ground  for 
termination  of  tenancy  if  the  non¬ 
payment  is  excusable,  or  results  from 
circumstances  beyond  control  of  the 
tenant.  Comment  states  that  inability  to 
pay  rent  on  time  may  result  from  late 
receipt  of  income,  or  from  emergency  or 
other  special  circumstances.  Late 
payment  should  not  be  automatic 
grounds  for  eviction. 

In  public  housing,  the  amount  of  rent 
is  based  on  family  income.  Comment 
argues  that  rent  should  not  be  payable 
before  the  family  has  received  the 
income  on  which  the  rent  is  based.  The 
family  may  not  receive  income  on  the 


first  of  the  month.  Wages  or  welfare  or 
other  government  benefits  may  be  paid 
late.  Wages  or  welfare  payments  may 
be  paid  twice  monthly  (rather  than  on 
the  first  of  the  month),  Comment  asserts 
that  rent  should  not  be  due  before  some 
interval  following  actual  receipt  of 
income.  Comment  states  that  HUD 
should  allow  a  "reasonable”  time, 
should  allow  three  days  after  actual  late 
receipt  of  regularly  scheduled  income,  or 
should  set  a  minimum  Federal  grace 
period. 

Public  housing  rent  is  calculated  on  an 
estimate  of  anticipated  income  over  the 
period  to  the  next  scheduled 
reexamination,  and  is  based  on  the 
income  information  provided  by  the 
family.  The  rent  determination 
essentially  “averages  out”  family 
income  over  the  reexamination  period. 
Actual  income  in  any  particular  month 
may  be  more  or  less  than  the  average 
monthly  income  over  the  year,  because 
of  changes  in  family  income  or  because 
of  variations  in  the  time  at  which  the 
income  is  received.  The  rent  due  to  the 
PHA  at  the  beginning  of  each  month  is 
not  based  on  the  income  actually 
received  by  the  family  during  the  month 
immediately  preceding  the  rental 
payment,  but  on  the  average  monthly 
income  for  the  period  covered  by  the 
reexamination.  Under  this  system,  it  is 
the  responsibility  of  the  tenant  to  put 
aside  enough  money  to  cover  the 
statutory  rental  payment  when  the 
payment  is  due.  This  type  of  system 
permits  practical  administration  of  the 
statutory  requirements  for  determination 
or  rent  based  on  family  income. 

Family  income  may  be  comprised  of 
income  from  various  sources,  received 
at  varying  intervals,  at  varying  points  of 
the  month  and  with  varying  regularity. 
The  time  when  income  is  actually 
received  is  affected  by  a  host  of 
particular  circumstances.  Comment 
indicates  that  rent  due  each  month 
should  be  based  on  amounts  actually 
received  during  the  preceding  month,  or 
should  be  payable  piecemeal  over  the 
course  of  the  month,  as  the  family 
receives  the  segments  of  family  income 
on  which  the  rent  is  based  (such  as  a 
biweekly  payment  of  welfare  benefits). 

HUD  believes  that  a  system  based  on 
these  principles  would  not  be  workable. 
Currently,  a  PHA  is  required  to 
determine  tenant  rent  “at  least 
annually”,  as  required  by  statute.  Under 
the  proposed  change,  the  PHA  would 
have  to  separately  determine  rent 
payable  for  each  individual  month,  or 
even  at  particular  points  during  the 
month.  Moreover,  the  determination  of 
how  much  is  due  would  depend  on  facts 
concerning  when  the  income  was 
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received  during  the  month.  The  PHA 
would  be  forced  to  use  new  procedures 
for  monthly  determination  of  the 
monthly  rent,  and  to  give  opportunity  for 
the  tenant  to  show  excuses  for 
nonpayment.  Verification  of  tenant 
excuses  would  be  burdensome  or 
impossible. 

Institution  of  the  proposed  changes 
would  vastly  increase  difficulties  of  the 
PHA  in  projecting  and  planning  for 
tenant  rental  income.  Receipts  would  be 
subject  to  erratic  variations  depending 
on  actual  or  alleged  delays  in  payment. 

Comment  states  that  the  rule  should 
protect  a  tenant  who  cannot  pay  the  rent 
due  to  loss  of  income,  or  who  needs 
funds  to  cover  a  financial  emergency, 
such  as  desertion  by  the  family 
breadwinner,  delay  or  wrongful 
termination  of  governmental  benefits, 
death  in  the  family,  loss  of  employment. 
These  cases  may  be  divided  into  two 
categories:  (1)  Cases  in  which  the  tenant 
loses  some  income  source  originally 
included  in  the  estimate  of  family 
income  used  to  compute  the  rent,  e.g., 
when  a  family  member  loses  a  job,  or  (2) 
cases  in  which  the  family  needs  to  use 
family  income  for  some  urgent  purpose, 
e.g.,  emergency  medical  expenses. 

If  there  is  a  decrease  in  anticipated 
family  income,  the  tenant  may  ask  for 
an  interim  examination.  Section 
960.209(b)  provides  that  if  there  is  a 
change  in  income  between  regular 
reexaminations  the  PHA  must  "make 
any  adjustments  determined  to  be 
appropriate”  (see  discussion  at  section 
III.G.2.b  of  this  Preamble). 

The  need  to  use  rent  money  for  some 
other  urgent  and  meritorious  purpose 
cannot  be  accepted  as  an  excuse  for 
non-payment  of  rent.  In  the  nature  of  the 
public  housing  program,  the  duty  to  pay 
rent  is  always  imposed  on  a  family  of 
slender  financial  resources.  Almost 
always,  the  family  has  many  pressing 
financial  needs.  The  statutory  rent 
formula  represents  a  Congressional 
determination  that  all  families  in  public 
housing  must  pay  a  rental  contribution 
based  on  the  amount  of  family  income. 
There  is  no  statutory  exception  for  a 
family  which  alleges  a  compelling  need 
to  use  the  rental  monies  for  some  other 
purpose,  however  worthy. 

Beyond  the  fiscal  benefits,  universal 
enforcement  of  rent  payment  against  all 
assisted  families  is  an  element  in  the 
education  of  the  families  in  the  personal 
and  financial  discipline  needed  to 
escape  from  poverty.  Public  housing 
families  must  learn  to  plan  and  save  for 
the  monthly  rent  payment,  and  so  must 
bear  the  consequences  if  they  do  not.  In 
addition,  tough  and  universal 
enforcement  of  the  rent  requirement  is 


more  likely  to  breed  respect  and  care  for 
the  housing. 

Comment  states  that  the  grace  period 
for  payment  of  rent  under  the  Federal 
rule  should  never  be  less  than  allowed 
under  State  law.  Comment  notes  that 
protections  beyond  the  Federal  rule  may 
be  allowed  to  a  tenant  under  State  law, 
such  as  the  right,  in  a  particular  State,  to 
redeem  the  tenancy  by  payment  of  back 
rent. 

Nothing  in  this  rule  is  intended  to 
override  State  law  protections  for  a 
tenant  who  is  delinquent  in  the  payment 
of  rent,  or  to  cut  short  any  grace  period 
which  may  be  required  under  the  State 
law.  The  Federal  statute  and  this  rule 
establish  minimum  procedural  and 
substantive  protections  for  a  public 
housing  tenant.  These  Federal 
protections  may  be  supplemented  by 
additional  protections  which  are 
required  by  State  law,  and  which  do  not 
contravene  any  element  of  the  Federal 
Scheme. 

d.  Fees  for  Late  Payment.  (1) 

Authority  to  Levy  Fee  for  Late  Payment. 
The  rule  (§  966.10(e)(2))  permits  a  PHA 
to  assess  the  tenant  reasonable  fees 
because  of  late  payment  of  rents  or 
charges  to  the  PHA. 

Comment  states  that  penalties  for  late 
payment  should  not  be  allowed,  or 
should  not  be  allowed  for  late  payment 
of  charges  other  than  rent.  Comment 
states  that  because  public  housing 
tenants  are  indigent,  late  charges 
increase  the  likelihood  that  a  tenant  in 
arrears  will  not  be  able  to  catch  up. 
Instead  of  inducing  prompt  payment, 
late  fees  make  catching  up  virtually 
impossible. 

Other  comment  strongly  urges 
retention  of  late  payment  penalties.  The 
imposition  of  penalties  for  late  payment 
is  a  tool  to  assure  timely  payment  by  the 
tenant.  Failure  to  charge  penalties  for 
late  payment  will  result  in  high 
delinquency,  high  turnover  and 
unnecessary  use  of  manpower  to  collect 
back  rent.  The  lack  of  late  charges  will 
result  in  more  evictions. 

The  imposition  of  late  fees  is  a 
legitimate  way  of  getting  families  to  put 
rent  or  charges  on  time.  The  use  of  late 
fees  for  this  purpose  helps  enforce  the 
statutory  requirement  for  PHAs  to 
establish  satisfactory  procedures 
“designed  to  assure  the  prompt  payment 
and  collection  of  rents"  (U.S.  Housing 
Act  of  1937,  section  6(c)(4)(B),  42  U.S.C. 
1437d(c)(4)(B)).  By  charging  fees  for  late 
payment  of  rent  or  other  charges,  the 
PHA  may  be  able  to  avoid  the  need  for  a 
more  drastic  sanction  against  a  non¬ 
paying  tenant — by  evicting  the  family 
from  the  unit.  The  PHA  should  be  able 
to  utilize  lesser  remedies,  to  minimize 


the  need  for  recourse  to  more  severe 
actions  against  the  tenants. 

Comment  states  that  the  PHA  should 
not  be  allowed  to  levy  late  fees  for  non¬ 
payment  of  charges  other  than  rent,  such 
as  charges  for  maintenance  or  for  excess 
consumption  of  utilities.  The  late  fee  is 
an  unreasonable  punishment  for  a 
tenant  who  owes  a  small  amount  for 
charges,  or  who  contests  the  validity  of 
the  charge.  If  tenant  is  contesting  the 
charge,  non-payment  may  create  a 
potential  liability  equal  to  the  contested 
charge.  Comment  alleges  that  a  charge 
for  late  payment  discourages  the  tenant 
from  contesting  the  charge. 

The  final  rule  allows  the  PHA  to 
assess  late  charges  for  non-payment  of 
rent  or  other  charges.  The  reasons  for 
permitting  the  PHA  to  levy  late  fees 
apply  equally  to  late  payment  of  PHA 
charges  as  to  late  payment  of  monthly 
rent.  The  PHA  must  have  a  sanction, 
short  of  eviction,  that  gives  the  tenant 
an  incentive  to  pay  up  charges  owed  to 
the  PHA. 

HUD  does  not  agree  that  the 
assessment  of  a  late  charge  is  likely  to 
discourage  the  tenant  from  contesting 
PHA  charges,  either  through  the  PHA 
grievance  process  or  as  a  defense  in  an 
eviction  action  brought  by  the  PHA.  The 
tenant  can  both  pay  and  contest  the 
charge.  Alternatively,  if  the  tenant  does 
not  pay  the  charge,  the  possible 
imposition  of  a  late  fee  on  top  of  the 
original  charge  may  fortify  the  tenant's 
incentive  to  contest  the  charge.  Payment 
of  a  charge  other  than  rent,  including  a 
late  charge  (for  non-payment  of  rent  or 
other  charges)  is  not  a  prerequisite  for 
use  of  the  PHA  grievance  procedure  to 
contest  assessment  of  the  charge. 

Comment  states  that  if  a  tenant 
contests  the  claim  of  non-payment,  the 
PHA  should  not  be  allowed  to  impose 
charges  for  non-payment  until  the  tenant 
is  adjudged  responsible.  This 
recommendation  is  not  adopted.  When 
the  tenant  does  not  pay  the  rent  on  time, 
the  PHA  suffers  administrative  and 
fiscal  damage  from  the  time  of  non¬ 
payment,  not  merely  from  the  time  when 
the  tenant  is  adjudged  responsible  for 
non-payment. 

(2)  Amount  of  Fee  for  Late  Payment. 
Comment  states  that  the  PHA  should 
only  be  allowed  to  impose  "reasonable” 
late  fees,  or  proposes  various  limits  on 
the  amount  of  such  fees.  Comment 
acknowledges  that  the  PHA  must  charge 
reasonable  late  fees  as  an  incentive  for 
prompt  payment.  However,  a 
requirement  that  fees  must  be 
“reasonable"  does  not  give  sufficient 
guidance.  Under  this  broad  standard, 
PHAs  will  abuse  the  authority  to 
determine  the  amount  of  the  late 


33238  Federal  Register  /  Vol.  53,  No.  168  /  Tuesday,  August  30,  1988  /  Rules  ami  Regulations 


payment  fee.  PHAs  will  impose  late  fees 
which  are  unreasonable.  A  more  explicit 
rule  would  promote  more  reasonable 
and  predictable  action  by  the  PHA. 

Comment  states  that  a  late  fee  for 
non-payment  of  charges  other  than  rent 
should  bear  a  relationship  to  the  amount 
of  the  charge,  should  be  capped  at  a 
percentage  of  the  amount  due,  or  should 
not  be  higher  than  the  amount  of  the 
charge.  Other  comment  states  that  late 
charges  should  be  based  on  reasonable 
compensation  for  delay,  but  should  not 
be  a  “penalty”.  Comment  states  that  the 
late  charge  should  not  exceed  the  legal 
rate  of  interest 

The  proposed  rule  would  permit  a 
lease  provision  which  allows  the  PHA  to 
assess  "reasonable  penalties”  for  late 
payment  of  rent  or  charges.  The  final 
rule  provides  that  the  lease  may  require 
the  tenant  to  pay  “reasonable  fees”  for 
late  payment  of  rent  or  charges 
determined  by  the  PHA  §  966.10(e)(2)). 
The  term  “fees”,  rather  than  "penalties", 
is  used  as  a  more  neutral  description  of 
charges  imposed  on  a  tenant  who  delays 
payment  of  rent  or  charges.  The  fees 
may  or  may  not  be  intended  as  a 
"penalty”.  The  standard  controlling  the 
amount  of  late  payment  fees  is 
separately  and  sufficiently  expressed  by 
requiring  that  fees  must  be 
“reasonable". 

The  reasonableness  standard  is 
flexible,  and  allows  the  PHA  to  consider 
any  appropriate  factors  in  setting  the 
amount  of  fees  for  late  payment  of  rent 
or  charges.  For  example,  the  amount  of 
late  charges  could  be  designed  to  meet 
PHA  administrative  costs  as  a  result  of 
late  payment,  or  to  provide  an  incentive 
for  prompt  payment.  The  amount  of  the 
fee  could  reflect  the  amount  and  period 
of  delinquency  by  a  tenant.  The  amount 
of  the  fees  could  also  reflect  PHA 
experience  with  particular  tenants.  The 
PHA  may  elect  to  charge  higher  fees  for 
a  tenant  who  is  habitually  delinquent, 
than  for  an  initial  delinquency.  The 
PHA’s  determination  may  take  into 
account  the  motivations  or 
circumstances  of  a  particular  tenant, 
such  as  the  degree  of  hardship  to  the 
family.  A  system  for  determination  of 
late  fees  may  be  based  on  a  formal  and 
detailed  articulation  of  rules. 
Alternatively,  a  system  may  allow 
considerable  room  for  case-by-case 
judgment  by  PHA  management,  based 
on  knowledge  of  the  family  and  of  the 
PHA’s  management  imperatives. 

In  all  cases,  the  late  fees  must  be 
“reasonable”.  HUD  finds  no  reason  or 
advantage  for  attempting  to  limit  late 
fees  by  a  more  explicit  Federal 
standard.  It  would  be  difficult  to  devise 
a  more  elaborate  and  explicit  standard 
which  captures  the  full  range  of 


appropriate  considerations  summarized 
in  the  concise  and  flexible  requirement 
that  late  fees  must  be  reasonable. 

HUD  also  finds  no  reason  for  stating 
any  more  explicit  standard  governing 
the  relationship  between  the  amount  of 
rent  or  charge  owed  by  the  tenant,  and 
the  amount  of  late  fee  for  non-payment 
of  the  amount  owed.  The 
reasonableness  standard  affords  a 
reasonable  restriction  on  the  imposition 
of  fees  which  are  disproportionate  to  the 
amount  of  the  original  rent  or  charge. 
Moreover,  there  may  be  good  reasons 
for  establishing  a  late  fee  not  directly 
based  on  the  amount  of  the  original 
charge.  First,  the  PHA’s  administrative 
costs  to  collect  delinquencies  may  not 
bear  a  direct  or  close  relation  to  the 
amount  of  the  original  charges. 
Administrative  costs  to  pursue 
particular  delinquencies  may  exceed  the 
amounts  the  PHA  is  trying  to  collect. 
Second,  fees  may  be  designed  to  support 
integrity  of  the  PHA  collection  system — 
by  imposing  additional  fees  on  a  tenant 
who  pays  lata  In  this  connection,  the 
relevant  question  in  determining  the 
amount  of  the  fee  is  not,  or  need  not  be, 
how  much  is  owned,  but  how  much  late 
fee  will  be  adequate  stimulus  for  prompt 
payment 

e.  Non-payment  of  Utility  Bill. 
Sometimes  utilities  are  paid  by  the  PHA 
and  included  in  rent  (“PHA-furnished 
utilities”).  Sometimes  utilities  are  paid 
by  the  tenant,  and  are  not  included  in 
the  rent  (“Tenant-purchased  utilities”) 
(see  generally,  §  966.10(d)).  If  utilities  are 
to  be  paid  by  the  tenant,  a  utility 
allowance  is  deducted  from  the  tenant’s 
rent  to  the  PHA,  so  that  the  tenant  will 
have  enough  money  to  pay  for  utilities. 

In  the  final  rule,  the  discussion  of 
utilities  is  revised  by  adding  a  new 
provision  (§  966.10(d)(4)(ii))  concerning  a 
shut-off  of  tenant-purchased  utilities: 

"If  there  are  Tenant-purchased 
utilities,  and  the  utility  supplier  shuts  off 
utilities  because  of  Tenant’s  failure  to 
pay  the  utility  bill,  occurrence  of  the 
shut-off  shall  be  considered  a  serious 
violation  of  the  lease  by  the  Tenant.” 

A  utility  shut  off  may  damage  the 
structure,  and  may  result  in 
deterioration  of  living  conditions  in  the 
project,  for  other  families  as  well  as  the 
family  which  fails  to  pay  the  utility  bill. 

It  is  the  tenant’s  responsibility  to  pay 
the  bill. 

H.  Information  and  Certification 

I.  Duty  to  Supply 

The  tenant  is  required  to  supply  any 
information  which  IIUD  or  the  PHA 
determine  to  be  necessary.  This  includes 
information  needed  to  determine  tenant 


rent  The  rule  provides 
(§  966.10(h)(l)(iv))  that  the  tenant  must: 

Supply  any  certification,  release, 
information  or  documentation  which  the  PHA 
or  HUD  determines  to  be  necessary, 
including  submissions  required  by  the  PHA 
for  an  annual  reexamination  or  interim 
reexamination  of  Family  income  and 
composition  in  accordance  with  HUD 
requirements  *  *  *  * 

In  the  final  rule,  the  statement  of  a 
tenant’s  duty  is  amplified  by  providing 
(§  966.10(h)(3)(h))  that  the  lease  must 
include  a  tenant  certification  that: 

All  information  or  documentation 
submitted  by  the  Tenant  and  other 
members  of  the  Household  to  the  PHA 
in  connection  with  any  Federal  housing 
assistance  program  (before  and  during 
the  lease  term)  are  true  and  complete  to 
the  best  of  the  Tenant’s  knowledge  and 
belief. 

This  tenant  certification  in  the  lease 
covers  both  a  submission  of  information 
by  the  tenant  before  execution  of  the 
lease  (such  as  information  submitted  to 
support  tenant’s  application  for 
admission  to  public  housing),  and  a 
submission  during  the  term  of  the  lease 
(such  as  information  submitted  at 
annual  recertification  during  the  terra  of 
the  lease). 

PHA  comment  agrees  that  the  lease 
should  obligate  the  tenant  to  supply 
information  or  certification  demanded 
by  the  PHA.  However,  legal  aid 
comment  asserts  that  a  requirement  for 
submission  of  any  PHA-required 
documentation  is  overbroad.  Tenant 
privacy  should  be  protected.  Comment 
states  that  a  PHA  may  demand  open- 
ended  releases,  which  would  enable  the 
PHA  to  obtain  information  which  is  not 
relevant.  The  PHA  should  only  be 
allowed  to  require  submission  of 
“relevant”  or  "necessary” 
documentation.  The  rule  should  specify 
that  the  PHA  may  only  require  the 
tenant  to  furnish  information  or  releases 
in  connection  with  family  income  or 
family  composition. 

All  public  housing  tenants  must 
supply  information  on  family  income 
and  composition.  The  information  is 
needed  to  determine  the  rent  in 
accordance  with  Federal  requirements. 
A  PHA  may,  however,  legitimately 
determine  that  there  is  need  for  other 
information,  for  example  information 
bearing  on  the  possibility  of  violent  or 
illegal  activity  by  family  members.  HUD 
will  not  limit  the  PHA  to  requiring 
tenants  to  furnish  information  on  family 
income  or  composition. 

The  rule  provides  that  the  tenant  must 
supply  any  information  "which  the  PHA 
or  HUD  determines  to  be  necessary" 


Federal  Register  /  Vol.  53,  No.  168  /  Tuesday,  August  30,  1988  /  Rules  and  Regulations  33239 


(§  966.10(h)(l)(iv)).  Thus  the  tenant’s 
duty  to  furnish  information  to  the  PHA 
depends  on  the  PHA’s  determination 
that  the  information  is  “necessary". 

HUD  finds  no  need  to  change  this 
regulatory  language.  The  PHA  must  be 
left  the  discretion  to  decide  what  type  of 
information  is  necessary,  over  and 
above  the  minimum  required  by  HUD. 

As  in  most  aspects  of  day-to-day 
management  of  public  housing,  the  PHA 
should  have  the  flexibility  to  decide 
what  is  needed  in  the  local  public 
housing  program.  HUD  has  no 
information  or  reason  to  believe  that  the 
PHA  discretion  to  decide  what 
information  is  necessary  has  been,  or 
will  be,  widely  abused. 

2.  Failure  To  Supply — Termination  of 
Tenancy 

The  PHA  may  determine  that  the 
tenant’s  failure  to  supply  PHA-required 
information  “timely"  is  a  serious  lease 
violation  (§  966.21(b)(1)).  Comment 
states  that  the  tenant  may  not  know 
what  "timely”  means,  and  that  the  term 
can  be  abused  by  the  PHA. 

To  submit  information  “timely",  the 
tenant  must  be  told  what  must  be 
submitted  and  when.  To  clarify  this 
point,  the  final  rule  adds  a  new 
provision  (§  966.10(f)(4))  that: 

The  PHA  shall  give  the  Tenant  reasonable 
notice  of  what  certification,  release, 
information  or  documentation  must  be 
supplied  to  the  PHA,  and  of  the  time  by 

which  any  such  item  must  be  supplied 
*  *  *  * 

The  PHA  may  terminate  tenancy  for 
“serious  or  repeated”  violation  of  the 
lease  (§  966.21(a)).  The  proposed  rule 
states  that  a  tenant’s  failure  to  timely 
supply  to  the  PHA  any  certification, 
release,  information  or  documentation 
on  family  income  or  composition  is  a 
serious  violation  of  the  lease. 

PHA  comment  welcomes  the 
clarification  that  the  tenant's  failure  to 
supply  required  information  is  a 
‘serious"  violation,  and  is  grounds  for 
termination  of  tenancy.  The  lease  should 
provide  that  the  tenant's  refusal  to 
complete  reexamination,  provide 
required  verification  or  sign  a  required 
release  is  grounds  for  eviction.  Tenants 
often  fail  to  respond  to  the  PHA’s 
request  for  recertification  or  other 
information.  Tenant  delay  often  holds 
up  timely  completion  of  reexamination, 
and  causes  a  great  administrative 
burden  for  the  PHA.  The  old  rule  does 
not  plainly  establish  that  failure  to 
provide  required  information  is  a  serious 
violation  of  the  lease.  The  new  provision 
helps  a  PHA  secure  the  cooperation  of 
the  tenant,  and  will  support  the  PHA  in 


court  if  the  PHA  is  forced  to  terminate 
the  tenancy. 

Legal  aid  comment  states  that  a  delay 
in  furnishing  required  information 
should  not  be  grounds  for  termination  of 
tenancy  if  the  tenant  delay  is  excusable. 
The  rule  should  not  characterize  all 
tenant  failure  to  provide  information  as 
a  serious  lease  violation  or  other  good 
cause.  Instead,  the  rule  should  provide 
that  a  failure  to  submit  the  information 
“may"  constitute  a  substantial  violation 
or  other  good  cause  for  termination.  The 
rule  should  recognize  PHA  discretion  to 
determine  whether  a  failure  to  provide 
information  to  the  PHA  is  ground  for 
termination  of  tenancy.  PHAs  should  be 
encouraged  to  take  difficulties  in 
providing  the  information  into  account. 

It  is  reasonable  to  assume  that  the 
compliance  rate  will  rise  if  the  sanction 
for  failure  to  timely  deliver  required 
income  or  other  documentation  to  the 
PHA  is  sure  and  quick  eviction  of  the 
family,  and  if  this  message  is  effectively 
communicated  to  the  tenant.  Confronted 
with  a  tough  enforcement  policy,  the 
tenant  will  make  the  extra  effort  to 
produce  the  documents  on  time. 
Confronted  with  a  soft  enforcement 
policy,  the  tenant  will  find  excuses  for 
failing  to  produce  the  documents  on 
time. 

In  response  to  comment,  the  rule  is 
amended  to  explicitly  recognize  PHA 
discretion  to  determine  whether  a 
failure  to  provide  information  to  the 
PHA  is  ground  for  termination  of 
tenancy.  The  rule  is  revised  to  provide 
that  "the  PHA  may  determine”  that  the 
tenant’s  failure  to  timely  supply  required 
information  or  documentation  is  a 
serious  violation  of  the  lease 
(§  966.21(b)(1)).  The  determination 
whether  a  failure  to  provide  information 
should  be  grounds  for  termination  of 
tenancy  is  made  by  the  PHA. 

The  rule  gives  the  PHA  an 
unambiguous  legal  right  to  terminate  the 
tenancy  if  a  tenant  does  not  supply  a 
required  document  on  time.  This  does 
not  mean  that  a  PHA  will  automatically 
evict  any  tenant  who  submits  a 
document  late  or  incomplete.  Even  if  the 
PHA  has  good  cause  grounds  for 
termination  of  tenancy,  the  PHA  has 
management  discretion  to  decide 
whether  to  proceed  with  termination 
and  eviction.  In  making  this  decision, 
the  PHA  may  consider  any  relevant 
factors  concerning  the  program  or  the 
family,  including  whether  the  tenant  is 
making  a  good  faith  effort  to  produce  the 
documents,  or  is  hindered  by  external 
factors  beyond  the  control  of  the  family. 

In  sum,  the  PHA  has  discretion  to 
determine  whether  the  failure  to  provide 
required  information  is  a  serious  lease 
violation,  and  also  has  discretion 


whether  to  evict  the  family  because  of 
the  violation. 

I.  Transfer  From  Unit 
1.  Regulation 

The  final  rule  provides 
(§  966.10(h)(l)(v)(A))  that  the  tenant 
must  move  from  a  public  housing  unit  if: 

(1)  The  PHA  determines  the  Household  is 
residing  in  a  unit  which  is  larger  or  smaller 
than  appropriate  for  the  Household  size  and 
composition  under  the  PHA  unit  size 
standards,  or  determines  that  the  character  of 
the  unit  is  otherwise  inappropriate  for  the 
Household  size  and  composition  (such  as  a 
unit  modified  for  use  or  accessibility  by 
handicapped,  which  is  currently  occupied  by 
a  Household  whose  members  are  not 
handicapped),  or  determines  that  the  unit 
requires  substantial  repairs,  is  scheduled  for 
modernization,  or  is  not  in  decent  safe  and 
sanitary  condition,  and 

(2)  The  PHA  offers  the  Tenant  another 
Public  Housing  dwelling  unit.  The  Public 
Housing  dwelling  unit  shall  be  decent,  safe 
and  sanitary  and  of  appropriate  size  under 
the  PHA  unit  size  standards. 

The  final  rule  also  provides 
(§  966.10(h)(l)(v)(B))  that  the  tenant 
must  move  from  a  dwelling  unit  if: 

The  dwelling  unit  is  hazardous  to  the 
health  or  safety  of  the  occupants. 

The  rule  states  (§  966.10(f)(3))  that  if  a 
hazardous  condition  is  not  corrected  in  a 
"reasonable  time”: 

*  *  *  the  PHA  shall  offer  the  Tenant  the 
opportunity  to  move  to  a  replacement 
dwelling  unit  if  available.  The  PHA  is  not 
required  to  offer  the  Tenant  a  replacement 
unit  if  the  hazardous  condition  was  caused 
by  fault  or  negligence  of  household  members, 
or  of  guests,  visitors,  or  other  persons  under 
control  of  household  members. 

The  bulk  of  public  comments  concern 
(1)  clarity  and  breadth  of  the  grounds  for 
transfer,  (2)  proposals  to  restrict  grounds 
for  transfer,  (3)  proposals  to  add 
restrictions  on  acceptability  of 
substitute  housing. 

2.  Grounds  for  Transfer 

a.  General.  The  PHA  may  require  the 
tenant  to  transfer  to  a  replacement  unit 
if  the  PHA  determines: 

— The  family  is  living  in  a  unit  that  is 
larger  or  smaller  than  appropriate  for 
the  family  size  and  composition  under 
the  PHA  unit  size  standards,  or 
— The  character  of  the  unit  is  otherwise 
inappropriate  for  the  family  size  and 
composition,  or 

— The  unit  requires  substantial  repairs, 
is  scheduled  for  modernization,  or  is 
not  in  decent,  safe  and  sanitary 
condition  (including  a  unit  which  is 
hazardous  to  health  or  safety  of 
occupants). 

For  convenience  in  this  discussion,  we 
refer  to  the  cases  when  a  tenant  must 
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move  from  the  public  housing  unit,  to  a 
replacement  unit  offered  by  the  PHA,  as 
"grounds  for  transfer”. 

The  new  rule  gives  the  PHA  more 
control  over  use  of  public  housing  stock, 
by  broadening  the  grounds  for  transfer 
which  were  allowed  under  the  old  rule. 
Comment  claims  that  the  authorized 
grounds  for  transfer  under  the  proposed 
rule  are  too  broad,  and  that  the  PHA  is 
given  too  much  authority  to  relocate 
public  housing  tenants.  Comment  states 
that  the  proposed  grounds  for  transfer 
are  a  PHA  rule  of  convenience,  but  do 
not  show  a  proper  regard  for  the 
traumatic  or  disruptive  effects  of  family 
relocation.  The  PHA  should  only 
relocate  the  tenant  in  extreme 
circumstances.  The  rule  should 
incorporate  procedural  safeguards  to 
insure  that  a  PHA  determination  to 
move  the  family  is  reasonable  and 
necessary. 

The  grounds  for  transfer  stated  in  this 
rule  are  all  reasonable  bases  for 
requiring  the  family  to  move  from  the 
unit,  and  the  tenant  must  be  offered  a 
suitable  replacement  unit,  as  discussed 
in  section  III.I.4  of  this  Preamble.  The 
grounds  reflect  the  special  character  of 
public  housing  as  distinct  from  private 
unassisted  housing,  and  the  special 
needs  of  the  PHA  in  managing  the 
housing. 

b.  Unit  Too  Large  or  Too  Small  for 
Family.  The  first  ground  for  transfer  of 
the  tenant  to  a  new  unit  is  a  PHA 
determination  that  there  is  a  mismatch 
between  the  unit  presently  occupied  by 
the  family,  and  the  present  size  or 
composition  of  the  family.  The  PHA 
determination  must  be  based  on  the 
PHA’s  general  policy  (“unit  size 
standards”)  governing  the  size  of 
dwelling  units  for  public  housing 
families,  rather  than  an  ad  hoc  judgment 
of  the  PHA  for  the  individual  family 
required  to  move.  The  rule  provides  that 
the  PHA  may  require  the  tenant  to  move 
if  “the  Household  is  residing  in  a  unit 
which  is  larger  or  smaller  than 
appropriate  for  the  Household  size  and 
composition  under  the  PHA  unit  size 
standards”  (§  966.10(h)(l)(v)(A)(l)). 

In  general,  such  discrepancies  most 
often  arise  because  there  is  a  change  in 
the  size  or  composition  of  the  family 
since  initial  occupancy  of  the  unit  by  the 
family.  A  unit  may  be  too  large  for  the 
family  because  family  members  moved 
out  since  initial  occupancy.  A  unit  may 
be  too  small  for  the  family  if  family  size 
has  grown  since  initial  occupancy  (for 
example,  by  birth  of  additional 
children),  and  the  unit  is  now 
overcrowded. 

The  PHA  must  have  the  legal  right  to 
require  the  tenant  to  move  from  the  unit 
if  the  family  is  not  the  right  size  for  the 


unit  occupied.  This  authority  allows  the 
PHA  to  make  better  use  of  the  PHA 
housing  stock,  for  the  overall  benefit  of 
eligible  families.  For  example,  there  may 
be  a  severe  shortage  of  large  units  in  the 
PHA  projects  and  in  the  local  housing 
market.  Assume  that  a  family  consisting 
of  a  couple  with  four  children  was 
originally  allocated  a  three  bedroom 
unit  under  the  PHA  occupancy  policy. 

The  children  grew  up  and  moved  out, 
and  only  the  parents  now  remain  in  the 
unit.  Continued  occupancy  of  the  three 
bedroom  unit  by  the  two  empty-nesters 
means  that  the  unit  is  denied  to  a  large 
family  in  urgent  need  of  the  unit. 

c.  Unit  Inappropriate  for  Family.  The 
second  ground  for  transfer  of  the  family 
is  a  PHA  determination  that  the 
“character  of  the  unit”  is  “otherwise 
inappropriate”  for  the  household  size 
and  composition 

(§  966.10(h)(l)(v)(A)(l)).  Comment  asks 
for  an  example  of  what  type  of 
occupancy  is  "otherwise  inappropriate”. 
The  final  rule  adds  the  following 
example  of  a  case  where  die  character 
of  the  unit  may  be  inappropriate  for  the 
household: 

a  unit  modified  for  use  or  accessibility  by 
handicapped,  which  is  currently  occupied  by 
a  Household  whose  members  are  not 
handicapped. 

The  PHA  may  need  to  move  the  original 
family  out,  so  that  a  handicapped  person 
who  needs  the  special  handicapped 
features  can  live  in  the  unit.  The  PHA 
should  have  ample  authority  to  assure 
that  a  particular  unit  is  occupied  by  the 
type  of  family  which  may  best  benefit 
from  special  characteristics  of  the  unit. 

d.  Condition  of  Unit  The  third  ground 
for  transfer  of  the  family  is  a  PHA 
determination  that  the  unit  “requires 
substantial  repairs,  is  scheduled  for 
modernization,  or  is  not  in  decent,  safe 
and  sanitary  condition” 

(§  966.10(h)(l)(v)(A)(l)).  This  provision  is 
intended  to  give  the  PHA  necessary 
flexibility  to  accomplish  needed  work 
on  public  housing  units.  The  work  may 
be  rendered  difficult,  expensive  or 
impossible  if  families  in  occupancy 
cannot  be  moved  to  other  housing. 

In  addition,  the  rule  provides  separate 
treatment  for  the  special  and  urgent 
case  where  condition  of  the  dwelling 
unit  is  hazardous  to  occupants.  In 
general  (as  discussed  in  section  III.I.4  of 
the  Preamble),  the  tenant  is  only 
required  to  move  if  the  PHA  offers  the 
tenant  occupancy  of  another  public 
housing  unit.  However,  if  the  unit  is 
hazardous  for  the  occupants  (and  the 
condition  is  not  corrected  in  a 
reasonable  time),  the  PHA  must  offer 
the  opportunity  to  move  to  a 
“replacement  dwelling  unit  if  available”, 


which  may  or  may  not  be  a  public 
housing  unit  {§  966.10(h)(l)(v)(B)  and 
§  966.10(f)(3)).  Thus  the  rule  plainly 
states  the  correlative  obligations  of  the 
PHA  and  the  tenant  when  the  unit 
endangers  safety  of  the  occupants.  The 
PHA  is  required  to  offer  an  available 
replacement  unit,  and  the  tenant  must 
move  from  the  original  hazardous  unit. 

The  PHA  is  not  required  to  offer  a. 
replacement  unit  if  the  dangerous 
condition  was  caused  by  “fault  or 
negligence”  of  household  members  or  of 
“guests,  visitors,  or  other  persons  under 
control  of  Household  members” 

(§  966.10(f)(3)).  The  PHA  should  not,  and 
does  not,  have  to  offer  a  new  unit  if  the 
family  created  dangerous  conditions  in 
the  original  unit.  A  family  with  this 
history  may  do  the  same  in  a  new  unit — 
and,  by  doing  so,  cause  injury  to  family 
members  and  others,  as  well  as  expense 
and  administrative  burden  for  the  PHA. 

If  the  PHA  does  not  offer  a  new  unit,  the 
family  should  not  continue  to  live  in  a 
unit  which  endangers  health  and  safety 
of  the  occupants.  If  dangerous 
conditions  are  not  fixed,  the  family 
should  be  required  to  move  from  the 
unit.  Damage  or  destruction  of  the  unit 
by  fault  or  negligence  of  the  household 
is  a  serious  violation  of  the  lease  (see 
§  966.10(h)(2)(ii)),  and  is  ground  for 
termination  of  tenancy  and  eviction  of 
the  unit  occupants. 

3.  Proposed  Restrictions  on  Transfer 

Public  comment  proposes  a  number  of 
additional  substantive  or  procedural 
requirements  for  transfer  of  a  public 
housing  tenant. 

Comment  recommends  that  the  PHA 
should  only  be  allowed  to  transfer  the 
tenant  at  lease  expiration,  or  that  the 
PHA  should  not  be  allowed  to  transfer 
the  tenant  for  at  least  one  year  after 
death  of  a  family  member,  or  should  not 
be  allowed  to  transfer  the  tenant  if  a 
transfer  would  work  an  undue  hardship 
on  the  family.  These  suggestions  are  not 
adopted.  The  proposed  restrictions 
artificially  constrict  the  ability  of  the 
PHA  to  realize  the  purposes  of  the 
respective  grounds  for  transfer.  For 
example,  a  delay  in  transfer  of  the 
family  may  delay  modernization  of  the 
unit,  or  may  perpetuate  underuse  of  an 
oversize  unit. 

The  requirement  for  a  tenant  to  move 
from  the  unit  is  a  contractual  condition 
of  the  assisted  tenancy,  not  a  condition 
which  may  only  be  exercised  at  the  end 
of  the  lease  term.  In  practice,  most  PHAs 
probably  use  leases  which  continue 
month-to-month  until  terminated  for 
cause.  In  such  cases,  a  provision  that  the 
tenant  may  only  be  moved  at  lease 
termination  would  have  little  practical 
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effect — at  any  given  time  the  PHA  is  no 
more  than  a  month  away  from  lease 
expiration. 

The  death  of  a  family  member,  or 
other  particular  family  circumstances, 
may  call  for  understanding  and 
flexibility  by  the  PHA.  These  varying 
circumstances  are,  however,  most 
properly  addressed  to  the  judgment  and 
good  sense  of  local  PHA  management, 
and  are  not  to  be  handled  by  the 
imposition  of  a  rigid,  Federally  imposed 
rule  that  cannot  possibly  reflect  the 
infinite  variety  of  personal  and  iocal 
circumstances. 

Comment  suggests  that  the  family 
should  have  at  least  30  days,  or  at  Least 
120  days,  to  move  from  the  unit.  HUD 
finds  no  need  to  set  a  uniform  Federal 
notice  period,  and  has  no  basis  for 
establishing  any  particular  notice 
period.  PHAs  can  set  reasonable  notice 
periods,  and  do  not  need  Federal 
guidance.  Both  consideration  for 
tenants,  and  the  needs  of  orderly  project 
administration  will  tend  to  induce  the 
PHA  to  give  reasonable  notice  to 
tenants. 

4.  Substitute  Housing 

a.  Offer  of  substitute  housing.  The 
existence  of  grounds  for  transfer  is  a 
necessary,  but  not  a  sufficient  condition 
for  requiring  the  tenant  to  move.  The 
PHA  must  also  offer  the  tenant 
replacement  housing 

(§  966.10(h)(l)(v) ( A)) . 

The  proposed  rule  would  have 
allowed  the  PHA  the  option  of  offering 
the  family  either  another  public  housing 
unit,  or  the  opportunity  to  rent  a  private 
unit  with  subsidy  under  the  section  8 
certificate  or  voucher  programs.  Public 
comment  asserts  that  these  alternatives, 
as  framed  in  the  proposed  rule,  do  not 
afford  adequate  protection  for  the 
interests  of  the  family. 

b.  Offer  of  Section  8  Certificate  or 
Voucher.  Comment  states  that  the 
tenant  should  not  be  forced  to  take  a 
section  8  certificate  or  voucher  in  place 
of  a  public  housing  unit.  Comment 
claims  that  the  certificate  and  voucher 
programs  give  less  protection  to  the 
tenant,  and  are  not  the  equivalent  of 
public  housing. 

In  the  certificate  and  voucher 
programs,  a  family  must  find  a  unit  on 
the  private  rental  market.  Comment 
notes  that  a  family  may  not  be  able  to 
find  a  unit.  Large  families,  families  with 
single  parents,  welfare  families  and 
minority  families  have  greater  difficulty 
in  finding  landlords  willing  to  rent. 
Comment  remarks  that  it  will  be  hard 
for  a  PHA  to  show  that  a  private  unit  is 
available  for  occupancy  under  the 
certificate  or  voucher  program. 
Comment  asks  if  a  handicapped  tenant 


should  be  forced  to  move  out  of  an 
accessible  public  housing  unit  to  an 
inaccessible  unit  rented  on  the  local 
housing  market.  In  the  voucher  program, 
the  family  may  be  forced  to  spend  more 
than  30  per  cent  of  income  for  housing 
(since  there  is  no  statutory  limit  on  the 
amount  of  rent  paid  by  an  assisted 
family  in  that  program). 

Comment  also  points  out  that  in  the 
section  8  certificate  and  voucher 
programs  the  family  does  not  have 
security  of  tenure  which  is  equivalent  to 
public  housing.  After  one  year,  the 
section  8  tenancy  can  be  terminated  (for 
other  good  cause,  such  as  a  business  or 
economic  reason  for  termination  of 
tenancy).  A  private  landlord  may  decide 
to  remove  the  unit  from  the  section  8 
program.  If  the  section  8  tenancy  is 
terminated,  the  family  may  be  left  high 
and  dry,  unable  to  find  another  unit. 

Comment  Btates  that  the  family  should 
have  a  right  to  remain  in  public  housing, 
or  a  right  to  certificate  or  voucher 
assistance,  or  that  the  PHA  should  give 
the  family  a  choice  between  public 
housing  or  assistance  under  the 
certificate  or  voucher  programs.  The 
certificate  and  voucher  programs  are 
generally  more  attractive  than  public 
housing.  Thus  there  is  usually  a  good 
reason  if  the  tenant  elects  to  remain  in 
public  housing,  instead  of  choosing 
voucher  or  certificate  assistance. 

After  reconsideration,  HUD  has 
removed  the  proposed  provision  which 
would  require  the  tenant  to  move  if  the 
PHA  issues  a  section  8  certificate  or 
voucher,  and  an  acceptable  unit  is 
available  for  section  8  assisted 
occupancy  by  the  family.  The  final  rule 
provides  dial  the  PHA  must  offer  the 
tenant  another  public  housing  unit.  As 
suggested  by  public  comments,  there  are 
important  differences  between  public 
housing  and  tenant-based  housing 
assistance  under  section  8.  It  may  also 
be  difficult  to  determine  if  a  private 
market  unit  is  in  fact  available  for 
occupancy  by  the  family  with  assistance 
under  the  certificate  or  voucher 
programs,  and  thus  to  determine 
whether  the  PHA  has  satisfied  the 
obligation  to  offer  the  tenant 
replacement  housing  actually  available 
for  occupancy  by  the  family. 

HUD  does  not  adopt  the  suggestion 
that  the  public  housing  family  should  be 
given  a  right  to  issuance  of  a  voucher  or 
certificate. 

The  final  rule  does  not  contain  a 
provision  governing  the  offer  of 
continued  assistance  under  the 
certificate  or  voucher  programs.  The 
PHA  may  offer  a  certificate  or  voucher 
in  accordance  with  the  regular 
requirements  of  these  programs,  and  the 
tenant  may  elect  to  accept  such 


assistance  instead  of  remaining  in  public 
housing.  However,  since  the  transfer 
from  public  housing  to  section  8  results 
from  the  free  choice  of  the  PHA  and 
family,  and  is  subject  to  the  ordinary 
rules  governing  admission  to  the  section 
8  programs,  there  is  no  need  for  a 
regulation  provision  on  this  subject. 

c.  Offer  of  Another  Public  Housing 
Unit.  The  tenant  must  move  if  the  PHA 
offers  the  tenant  another  public  housing 
unit  (§  966.10(h)(l)(v)(A)(2)).  The 
replacement  unit  must  be  decent,  safe 
and  sanitary,  and  must  be  of  appropriate 
size  under  the  PHA  occupancy 
standards.  The  tenant  is  not  required  to 
move  to  a  public  housing  unit  which  is 
substandard  or  too  small  for  the  family. 

Comment  advocates  establishing 
further  restrictions  on  the  character  and 
location  of  the  public  housing  unit  which 
must  be  offered  to  the  tenant.  Comment 
states  that  the  PHA  should  have  to  offer 
the  tenant  a  unit  in  the  same  project  or 
neighborhood,  or  in  a  comparable 
neighborhood,  or  that  the  PHA  should 
have  to  allow  the  tenant  a  choice  of 
alternative  sites.  Comment  also  states 
that  the  PHA  should  be  prohibited  from 
offering  the  tenant  a  worse  unit,  and 
that  the  unit  offered  should  be  of  a 
comparable  housing  type. 

HUD  believes  the  proposed 
restrictions  would  be  too  hard  to  apply, 
and  would  unduly  constrict  flexibility  of 
the  PHA  in  management  of  its  housing 
inventory.  The  interests  of  the  family  are 
adequately  protected  by  requiring  that 
the  replacement  unit  is  decent,  safe  and 
sanitary,  and  of  appropriate  size. 

In  one  circumstance,  the  tenant  may 
be  required  to  move  from  a  public 
housing  unit  even  though  the  PHA  has 
not  offered  a  public  housing  unit  as 
replacement.  If  the  tenant’s  public 
housing  unit  is  hazardous,  the  PHA  must 
offer  a  replacement  unit  if  available 
(§  966.10(f)(3)),  and  the  tenant  must 
move  from  the  original  hazardous  unit 
(|  966.10(h)(l)(vJ(B)).  In  this 
circumstance,  the  PHA  is  not  required  to 
offer  a  public  housing  unit  as  the 
replacement. 

5.  Other  Comments  on  Transfer  Policy 

This  section  responds  to  several 
remaining  comments  on  transfer  of 
public  housing  tenants. 

Comment  states  that  the  PHA  should 
be  required  to  reimburse  the  tenant  for 
out-of-pocket  expenses  in  moving  to  a 
new  unit.  HUD  has  not  adopted  this 
recommendation.  The  PHA  has  limited 
funds  to  run  the  public  housing  program. 
Like  most  aspect  of  day-to-day 
management  the  decision  on  whether  to 
reimburse  the  tenant  from  the  limited 
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resources  available  to  the  PHA,  is  best 
left  to  the  PHA. 

Comment  states  that  where  a  family  is 
moved  out  of  a  public  housing  unit  to 
give  the  PHA  access  for  repairs,  the 
family  should  have  the  right  to  move 
back  into  the  same  unit  after  repairs  are 
made.  HUD  has  not  adopted  this 
recommendation.  The  most  urgent 
interest  of  the  family  is  for  shelter  in  a 
standard  unit,  not  for  occupancy  of  the 
particular  public  housing  unit  previously 
occupied  by  the  family.  The  proposed 
change  could  considerably  complicate 
the  PHA  task  of  coordinating  work  on 
public  housing  units  with  occupancy  of 
the  units.  The  comment,  if  adopted, 
could  reduce  the  number  of  project  units 
available  for  occupancy  by  lower 
income  families. 

Comment  states  that  a  PHA 
determination  which  requires  the  tenant 
to  move  to  another  public  housing  unit 
should  be  covered  by  the  grievance 
process.  HUD  agrees.  Under  the 
grievance  procedures  in  this  rule,  a 
proposed  PHA  decision  to  require  the 
tenant  to  move  to  another  public 
housing  unit  is  a  grievable  subject 
("proposed  adverse  action”) 

(§  966.31(a)(2)(h))  (see  discussion  in 
section  V.B.2.f  of  this  Preamble).  The 
purpose  of  the  grievance  hearing  is  to 
determine  whether  the  proposed  PHA 
decision  requiring  the  tenant  to  move 
violates  the  lease,  or  violates  other  laws 
or  rules.  The  hearing  officer  does  not 
have  authority  to  overturn  a 
management  decision  by  the  PHA  which 
requires  the  tenant  to  move  in 
accordance  with  the  lease. 

Comment  states  that  the  lease  should 
incorporate  standards  and  procedures 
regarding  a  transfer  requested  by  the 
family.  The  PHA  should  grant  all 
transfer  requests  which  are  based  on 
health,  proximity  to  work  or  schools, 
and  other  such  reasons.  Comment  states 
that  the  PHA  should  be  required  to 
establish  written  transfer  policies. 

In  this  rulemaking,  HUD  did  not 
propose  any  new  regulation  concerning 
policy  on  tenant-requested  transfers.  No 
public  comment  was  requested  on 
proposals  in  this  area.  HUD  does  not 
have  any  regulatory  requirements  on 
this  subject,  and  does  not  know  of  any 
compelling  need  or  general  demand  for 
regulation  on  this  subject.  The  chief 
thrust  of  this  rulemaking  is  deregulation, 
and  the  devolution  of  additional 
management  flexibility  to  public  housing 
PHA8.  A  PHA  can  establish  tenant 
transfer  policies  without  new  HUD 
guidance  or  compulsion. 

A  requirement  to  grant  all  tenant 
transfer  requests  could  be  enormously 
burdensome  and  expensive  for  the  PHA. 
Such  a  requirement  could  hinder  a  PHA 


in  the  efficient  and  equitable  allocation 
and  use  of  public  housing  units.  The 
PHA  could  incur  significant  additional 
expense,  such  as  the  expense  of  fixing 
up  the  unit  vacated  by  a  tenant  who 
moves  to  a  new  unit.  Even  if  a  tenant 
has  a  substantial  reason  for  wanting  a 
transfer  to  another  public  housing  unit, 
the  PHA  may  determine  that  other 
applicants  or  tenants  have  a  more 
urgent  need  for  available  units.  HUD 
has  not  adopted  the  recommendation  to 
adopt  new  requirements  on  tenant- 
requested  transfers. 

/.  Obligation  To  Allow  Inspection  of 
Unit 

The  final  rule  simplifies  old  rule 
provisions  concerning  entry  and 
inspection  of  the  unit  by  the  PHA.  The 
old  rule  provides  that  the  PHA  may 
enter  the  unit  during  reasonable  hours, 
after  reasonable  advance  notice  to  the 
tenant,  and  specifies  that  two  days 
notice  is  reasonable.  Under  the  old  rule, 
the  PHA  may  enter  without  advance 
notice  if  the  PHA  has  reasonable  cause 
to  believe  that  an  emergency  exists. 

In  this  rulemaking,  HUD  first 
proposed  to  eliminate  HUD  restrictions 
on  PHA  entry  of  a  tenant’s  unit 
(proposed  rule  of  December  1982).  In 
response  to  public  comment  on  this 
proposal,  HUD  proposed  provisions 
which  would  allow  the  PHA  to  inspect 
the  dwelling  unit  at  reasonable  times 
and  after  reasonable  notice  (proposed 
rule  of  July  1986).  The  proposed 
provisions  are  revised  in  this  final  rule. 

The  final  rule  provides  (§  966.10(k)): 

(1)  The  lease  shall  state  the  purposes  for 
which  the  PHA  may  enter  the  dwelling  unit. 
The  purposes  may  include  entry  to  inspect 
the  unit,  to  make  repairs  or  improvements,  or 
provide  other  services,  to  show  the  unit,  or 
for  other  purposes  stated  in  the  lease. 

(2)  The  PHA  shall  give  the  Tenant  at  least 
24  hours  written  notice  that  the  PHA  intends 
to  enter  the  unit.  The  PHA  may  enter  only  at 
reasonable  times. 

(3)  The  Tenant  shall  allow  the  PHA  to  enter 
the  unit  in  accordance  with  the  lease. 

(4)  If  the  PHA  has  reasonable  cause  to 
believe  that  there  is  an  emergency,  the  PHA 
may  enter  the  unit  at  any  time  without 
advance  notice  to  the  Tenant,  and  may  enter 
without  consent  of  the  Tenant.  After  such 
entry,  the  PHA  shall  give  the  Tenant  a 
written  notice  of  when  the  PHA  entered  the 
unit,  and  the  reason  for  such  entry. 

Legal  aid  comment  states  that  the 
proposal  for  a  lease  provision  which 
allows  PHA  to  inspect  the  unit  at 
reasonable  times  and  after  reasonable 
notice  would  not  adequately  protect  the 
tenant’s  privacy  and  right  of  possession. 
Comment  states  that  the  proposed 
requirement  for  “reasonable”  notice  is 
standardless  or  subjective.  The 
determination  on  how  much  notice  is 


reasonable  should  not  be  left  to  the 
discretion  of  the  PHA.  The  proposed 
change  invites  litigation  over  invasion  of 
the  tenant’s  right  to  privacy,  and  will 
lead  to  uncertainty  and  conflict.  The  old 
rule  is  clear,  simple,  and  avoids 
unnecessary  disputes. 

Comment  states  that  unless  a 
minimum  notice  period  is  fixed  in  the 
HUD  rule,  a  PHA  may  set  inadequate 
notice  periods.  The  PHA  may  allow  staff 
to  enter  a  tenant's  apartment  while  the 
tenant  is  away.  The  proposed  change 
will  allow  PHA  employees  to 
discriminate  among  tenants.  The  rule 
change  encourages  excess  involvement 
by  the  PHA  in  the  day-to-day  lives  of 
the  tenants,  and  PHA  spot-checking  that 
violates  the  tenant’s  right  to  privacy. 

PHA  comment  generally  supports  rule 
changes  to  facilitate  PHA  inspection  of 
the  unit.  The  PHA  is  responsible  for 
maintaining  the  unit  in  decent,  safe  and 
sanitary  condition.  To  perform  this 
function,  the  PHA  must  make  frequent 
inspections  of  the  unit.  The  PHA  should 
be  allowed  to  define  reasonable  notice. 
The  old  rule  is  a  hardship  for  the  PHA. 
However,  some  PHA  comment  indicates 
that  the  old  rule  does  not  present  major 
problems. 

Comment  states  that  except  for 
emergencies,  a  PHA  should  be  required 
to  give  at  least  two  days  notice  of 
intention  to  enter  the  unit.  Other 
comment  recommends  that  the  notice 
period  should  be  shortened  to  24  hours. 
Comment  notes  that  a  24  hour  notice 
period  is  specific,  but  not  so  onerous  as 
to  hamstring  the  PHA. 

Language  of  the  July  1986  proposed 
rule  did  not  explicitly  state  that  the  PHA 
has  a  right  to  enter  the  unit  without 
notice  or  tenant  permission  in  case  of 
emergency.  PHA  comment  recommends 
that  the  PHA  be  allowed  to  enter  the 
unit  without  notice  if  the  PHA  has 
reasonable  cause  to  believe  that  there  is 
an  emergency.  A  provision  to  this  effect 
was  contained  in  the  old  rule.  Comment 
suggests  that  the  PHA  should  be 
allowed  to  enter  the  unit  on  24  hours’ 
notice  in  emergency  cases. 

The  final  rule  provides  that  in  non¬ 
emergency  cases,  the  PHA  must  give  the 
tenant  at  least  24  hours’  written  notice 
of  intention  to  enter  the  unit 
(§  966.10(k)(2)).  However,  if  the  PHA  has 
reasonable  cause  to  believe  there  is  an 
emergency,  the  PHA  may  enter  at  any 
time  without  advance  notice  to  the 
tenant,  and  may  enter  without  consent 
of  the  tenant  (§  966.10(k)(4)).  However, 
in  this  case,  the  PHA  must  leave  the 
tenant  a  written  notice  of  when  and  why 
the  PHA  entered  the  unit. 

The  inspection  requirements  in  the 
final  rule  will  permit  the  PHA  to  enter 
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the  unit  for  purposes  stated  in  the 
lease — for  example,  to  inspect  the  unit 
for  tenant-caused  damage.  At  the  same 
time,  the  24-hour  notice  rule  for  non¬ 
emergency  cases  sets  a  definite 
minimum  notice  period.  The  revision 
therefore  answers  the  concern  that  the 
lack  of  a  specific  minimum  notice 
standard  will  lead  to  disputes,  and  that 
PHAs  will  be  prone  to  give  inadequate 
notice  to  tenants. 

The  24-hour  notice  period  in  the  final 
rule  is  more  precise  than  the  notice 
provisions  in  the  old  rule.  The  old  rule 
provided  that  the  PHA  must  give 
“reasonable”  notice,  and  that  two  days 
notice  is  considered  reasonable  notice. 
The  language  of  the  old  rule  implies  that 
the  PHA  may  give  less  than  two  days’ 
notice  if  the  period  is  reasonable  under 
the  circumstances.  Implementation  of 
the  old  rule  therefore  requires  a 
judgment  of  what  notice  of  less  than  two 
days  is  “reasonable”  as  applied  to  a 
particular  set  of  facts. 

Although  the  minimum  notice  period 
required  by  this  rule  is  the  same  for  all 
PHAs,  it  does  not  follow  that  the  HUD 
notice  requirements  affect  all  PHAs  in 
the  same  way.  The  notice  period  will 
have  different  practical  consequences 
for  different  PHAs  and  for  different 
circumstances.  Some  PHAs  may  choose 
to  allow  a  longer  notice  period,  as  a 
matter  of  management  judgment  or 
preference.  In  many  cases,  State  law 
may  require  a  longer  notice  period.  For 
example,  the  Uniform  Residential 
Landlord  and  Tenant  Act  (§  3.103) 
provides  that  "except  in  cases  of 
emergency  or  unless  it  is  impracticable 
to  do  so”  a  landlord  must  give  a  tenant 
at  least  two  days'  notice  of  intent  to 
enter. 

Public  comment  in  this  rulemaking 
observe  that  public  housing  tenants 
have  an  equal  right  and  need  for  privacy 
as  other  apartment  dwellers.  HUD  notes 
that  the  HUD  regulation  establishes 
minimum  Federal  requirements  for 
notice  to  a  tenant,  but  does  not  preempt 
State  laws  which  require  longer  notice 
to  the  tenant.  Since  the  HUD  regulation 
does  not  override  tenant  rights  under 
local  law  that  do  not  contradict  specific 
provisions  of  the  Federal  rule,  public 
housing  tenants  enjoy  tenant  rights 
vouchsafed  by  State  law,  as  well  as 
Federal  protections  under  the  HUD 
regulations. 

The  provisions  allowing  immediate 
entry  to  the  unit  in  an  emergency  afford 
the  PHA  flexibility  to  respond  to  the 
most  urgent  cases,  where  the  PHA 
should  not  have  to  wait  for  expiration  of 
a  set  uniform  notice  period.  For 
example,  if  there  is  a  flood  in  the 
tenant’s  apartment,  the  PHA  may  need 
quick  access  to  the  unit  to  minimize 


water  damage  to  the  apartment  and  to 
other  apartments.  In  the  nature  of 
emergency  situations,  the  PHA  must 
have  the  management  discretion  to 
decide  when  the  normal  one-day 
waiting  period  is  not  appropriate.  HUD 
does  not  believe  that  operation  of  the 
emergency  provision  will  commonly  be 
the  subject  of  major  dispute.  First,  the 
decision  that  there  is  ground  to  enter  the 
unit  without  advance  notice  depends  on 
the  PHA’8  own  determination  that  there 
is  "reasonable  cause  to  believe”  that 
there  is  an  emergency.  The  spot  decision 
by  the  PHA  is  not  subject  to  challenge  if 
PHA  officials  believe  there  is  an 
emergency,  and  if  there  is  “reasonable 
cause"  for  such  belief  (whether  or  not  it 
turns  out,  in  retrospect,  that  the 
emergency  actually  existed).  Second,  in 
most  cases  emergency  situations  will  be 
clear  and  unambiguous,  such  as  a  fire  in 
the  apartment. 

Some  PHAs  state  that  the  PHA  should 
not  be  required  to  give  advance  notice 
of  entry  for  certain  routine  PHA 
functions  such  as  pest  control  or  unit 
repair.  The  PHA  needs  to  enter  the  unit 
on  a  scheduled  basis  to  treat  for  pests. 
The  PHA  should  be  allowed  to  establish 
a  day  of  the  month  when  the  PHA  can 
enter  the  unit  for  this  purpose,  but 
without  giving  notice  before  each  visit. 

HUD  has  not  adopted  the 
recommendation  to  authorize  a  waiver 
or  exception  from  the  24-day  notice 
requirement  for  pest  control  or  other 
routine  functions.  The  PHA  may  satisfy 
the  notice  requirement  by  giving  definite 
notice  to  the  tenants  of  the  scheduled 
dates  when  the  units  will  be  entered  for 
fumigation  or  other  repetitive  purposes. 
The  regulation  does  not  require  a 
separate  notice  for  each  routine  visit,  so 
long  as  the  tenant  has  received  a 
standing  notice  of  when  the  visits  will 
be  conducted.  Similarly,  the  repair 
functions  where  the  PHA  is  not  able  to 
schedule  a  definite  appointment,  the 
PHA  may  give  at  least  24  hours  notice  of 
the  period  in  which  the  PHA  expects 
that  the  unit  will  be  entered  for 
performance  of  the  work,  such  as  a 
notice  that  the  PHA  expects  to  enter  the 
unit  for  repair  work  on  Thursday  or 
Friday  of  the  week  following  notice. 

Comment  states  that  the  rule  should 
require  tenant  permission  for  entry  to 
the  unit  (except  in  an  emergency).  The 
comment  notes  that  while  many 
households  are  headed  by  women,  most 
PHA  maintenance  employees  are  men. 
The  rule  should  provide  that  the  tenant 
may  not  withhold  permission 
unreasonably  (compare  Uniform 
Residential  Landlord  and  Tenant  Act, 

§  3.103(a)). 

The  final  rule  provides  that  the  tenant 
“shall  allow  the  PHA  to  enter  the  unit  in 


accordance  with  the  lease” 

§  966.10(k)(3)).  If  the  PHA  seeks 
admission  in  accordance  with  the  lease, 
the  tenant  is  required  to  admit  the  PHA 
representatives.  Tenant’s  refusal  to 
"allow”  (i.e.,  consent)  to  PHA  entry  is  a 
violation  of  the  lease.  Thus,  tenant 
consent  is  a  prerequisite  for  PHA  entry 
to  the  unit.  Under  the  final  rule,  the  PHA 
may  enter  the  unit  “without  consent  of 
the  Tenant”  only  if  the  PHA  is  entering 
the  unit  because  of  an  emergency 
(|  906.1O(k)(4)). 

K.  Security  Deposit 

The  old  rule  provides  that  a  security 
deposit  may  net  exceed  one  month’s 
rent  or  a  “reasonable  fixed  amount” 
determined  by  the  PHA.  The  final  rule 
states  that  a  lease  may  provide  for 
"reasonable  security  deposits  as 
determined  by  the  PHA  in  accordance 
with  State  and  local  law" 

(|  966.10(e)(3)). 

PHA  comment  states  that  a  PHA 
should  have  the  right  to  set  the  amount 
of  the  security  deposit.  The  PHA  should 
have  freedom  to  determine  what  amount 
of  security  deposit  is  reasonable  in 
accordance  with  local  conditions  and 
State  law.  The  PHA  should  have  the 
right  to  increase  the  security  deposit  if  a 
tenant  damages  the  unit.  This  practice 
protects  the  PHA  from  a  tenant  who 
damages  the  dwelling  unit,  and  moves 
out  without  notice  to  the  PHA.  The  PHA 
should  be  allowed  to  require  an 
additional  deposit  if  the  tenant  makes 
changes  in  the  unit. 

Other  comment  argues  that  a 
requirement  that  the  security  deposit 
must  be  “reasonable”  does  not  provide 
sufficient  protection  for  the  tenant. 
Instead,  the  rule  should  cap  the  amount 
of  security  deposit  which  may  be 
collected  from  a  tenant.  The  deposit 
should  not  be  more  than  one  month 
tenant  rent.  (By  Federal  law,  tenant  rent 
is  usually  set  at  30  per  cent  of  tenant 
adjusted  income.)  HUD  should  establish 
a  specific  limit  on  the  amount  of  security 
deposit.  Some  public  housing  applicants 
and  tenants  will  not  be  able  to  afford 
the  security  deposit  demanded  by  the 
PHA. 

HUD  concludes  that  provision  that  the 
PHA  may  determine  a  "reasonable" 
security  deposit  is  an  adequate  standard 
to  govern  PHA  practice.  Further 
regulatory  restriction  on  the  PHA’s 
management  discretion  is  not  necessary. 
In  public  housing,  there  should  not  be  a 
national  regulatory  restriction  which 
sets  a  specific  and  arbitrary  formula 
controlling  the  amount  of  security 
deposit,  or  which  prohibits  a  security 
deposit  of  more  than  one  months’  tenant 
rent,  as  recommended  by  some 
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comments.  Because  the  rule  allows  the 
PHA  to  determine  what  deposit  is 
reasonable,  the  PHA  is  able  to  balance 
the  benefits  of  holding  a  tenant  security 
deposit,  including  the  encouragement  of 
tenant  responsibility  for  care  of  the 
leased  unit,  against  the  difficulty  for  the 
tenant  in  putting  up  the  amount  of 
security  deposit  demanded  by  the  PHA. 

The  PHA  can  tailor  the  amount  of  the 
security  deposit  to  PHA  experience  and 
policy  in  the  administration  of  the  local 
program,  as  well  as  PHA  experience 
with  the  individual  tenant.  The  PHA 
may  require  a  higher  security  deposit 
from  a  problem  tenant,  with  a  history  of 
destructive  family  behavior,  than  from  a 
tenant  with  a  history  of  cooperative  and 
responsible  behavior.  As  suggested  by 
PHA  comments,  the  PHA  may  demand 
an  increased  deposit  if  the  unit  has  been 
damaged,  or  if  tenant  has  made 
alterations  to  the  unit.  The 
reasonableness  of  the  security  deposit 
amount  may  therefore  be  related  to  the 
characteristics  and  behavior  of 
particular  families.  The  PHA  does  not 
need  to  impose  a  security  deposit 
requirement  which  is  identical  for  all 
tenants  in  the  PHA  program,  or  in  a 
project.  It  should  also  be  noted  that 
since  the  amount  of  public  housing  rent 
is  statutorily  determined  by  income  of 
the  individual  family,  a  security  deposit 
formula  based  on  family  income  will 
produce  different  amounts  of  security 
deposit  for  different  families.  Thus  a 
rent-based  security  deposit  formula  may 
not  provide  adequate  financial  security 
to  the  PHA,  or  an  adequate  incentive  for 
the  family  to  minimize  claims  against 
the  security  people. 

In  practice,  the  right  of  the  PHA  to 
determine  what  amount  of  deposit  is 
reasonable  does  not  mean  that  the  PHA 
is  free  to  impose  security  deposits  at 
any  desired  level,  or  at  a  level  that 
would  deny  occupancy  of  the  housing  to 
low  income  families.  All  public  housing 
units  must  be  occupied  by  families 
which  are  income  eligible  at  the  time  of 
initial  occupancy.  In  order  to  fill  public 
units  with  eligible  families,  the  PHA  will 
have  to  set  security  deposits  at  a  level 
that  can  be  borne  by  eligible  families. 

Public  housing  security  deposit 
provisions  are  not  the  same  as  the 
security  deposit  requirements  for  the 
various  section  8  programs.  In  section  8, 
the  landlord  is  generally  a  private  profit- 
motivated  entity  or  individual.  In  public 
housing,  the  landlord  (i.e.,  the  PHA)  is  a 
governmental  entity  engaged  in 
performance  of  a  public  function.  The 
public  housing  PHA  may  therefore  be 
vested  with  a  broader  discretionary 
authority  to  make  decisions  affecting  the 
welfare  of  project  tenants.  In  addition, 


in  the  various  section  8  programs  the 
source  of  financial  protection  for  the 
landlord  is  not  limited  to  the  tenant 
security  deposit  held  by  the  PHA.  In  the 
section  8  programs,  the  owner  may 
submit  a  claim  for  reimbursement  from 
section  8  funds  for  damages  or  other 
monies  owed  by  the  tenant  (up  to  the 
program  maximum).  In  public  housing, 
there  is  no  parallel  source  of 
reimbursement  and  financial  protection 
to  the  landlord-PHA. 

The  old  lease  and  grievance  rule 
states  that  the  lease  may  allow  for 
gradual  accumulation  of  the  security 
deposit  by  the  tenant  and  refund  of 
interest  earned  on  security  deposits. 

This  provision  is  not  included  in  the 
revised  rule.  Provisions  allowing  gradual 
accumulation  of  deposits,  and  the  refund 
of  interest  on  deposits,  are  unnecessary. 
Nothing  in  the  rule  prohibits  either 
practice. 

L.  Prohibited  Lease  Provisions 
1.  Retention  of  Prohibition 

Section  6(1)(1)  of  the  U.S.  Housing  Act 
of  1937,  as  enacted  in  the  1983  law, 
provides  that  a  public  housing  PHA 
must  use  leases  which  “do  not  contain 
unreasonable  terms  and  conditions”  (42 
U.S.C.  1437d(l)(l)).  This  provision  is 
worded  like  section  202(b)(3)  of  the 
Housing  and  Community  Development 
amendments  of  1978  (Pub.  L.  95-557, 
October  31, 1978),  which  requires  HUD 
to  assure  that  leases  approved  by  HUD 
for  certain  HUD-subsidized  multifamily 
housing  programs  do  not  contain 
unreasonable  terms  and  conditions.  The 
listing  of  prohibited  types  of  lease 
provisions  promulgated  by  HUD  for 
these  programs  48  FR  at  43310, 

September  23, 1983)  is  almost  the  same 
as  the  enumeration  of  prohibited  lease 
provisions  in  the  old  public  housing 
lease  and  grievance  rule. 

Consistent  with  the  1983  statutory 
requirement,  and  with  requirements  for 
other  HUD  housing  subsidy  programs, 
the  rule  describes  the  types  of 
provisions  which  may  not  be  included  in 
a  public  housing  lease  (§  966.11).  For  the 
most  part,  the  statement  of  prohibited 
provisions  bars  lease  language  which 
could  compromise  or  foreclose  the 
tenant's  opportunity  for  a  fair  hearing  in 
a  State  court  eviction  proceeding,  or 
other  court  action  in  connection  with  the 
lease! 

The  statement  of  prohibited 
provisions  is  substantively  very  similar 
to  the  prohibited  lease  provisions  in  the 
old  rule.  However,  the  rule  now 
incorporates  a  number  of  refinements  in 
the  list  of  prohibited  provisions, 
including  changes  to  make  the  statement 
easier  to  understand.  The  proposed 


changes  do  not  substantially  impair  the 
common  approach  in  different  HUD 
housing  subsidy  programs.  Public 
comment  generally  approves  HUD’s 
revision  to  the  statement  of  prohibited 
lease  provisions. 

The  rule  does  not  include  specific 
lease  language  which  conforms  with  the 
regulatory  list  of  prohibited  lease 
provisions.  The  PHA  is  responsible  for 
drafting  the  language  of  the  lease,  and  of 
assuring  that  the  lease  does  not  include 
any  prohibited  provision. 

Public  comment,  including  comments 
by  PHAs  and  NAHRO,  supports  the 
prohibition  of  unreasonable  lease 
provisions.  However,  some  comment 
notes  that  State  law  may  also  provide  a 
similar  protection  for  the  tenant,  and 
that  the  PHA  should  have  maximum 
responsibility  in  drafting  language  of  the 
lease  in  accordance  with  State  law. 

2.  Treatment  of  Family  Property 

Separate  old  rule  provisions 
restricting  the  PHA’s  authority  to  hold  or 
sell  property  of  the  family  are  combined 
and  revised  (final  rule  §  966.11(b);  see 
old  rule  §  966.6(b)  on  “distraint”  for  rent 
and  charges,  and  old  rule  §  966.6(e)  on 
disposition  of  family  property  without  a 
court  decision). 

The  old  rule  prohibits  a  lease 
provision  which  would  authorize  the 
PHA  to  hold  or  sell  tenant  property 
without  notice  to  tenant  and  a  court 
decision.  PHA  comment  points  out  that 
because  of  this  prohibition,  the  PHA  is 
not  able  to  dispose  of  abandoned 
property  when  the  tenant  vacates  the 
unit.  The  PHA  is  put  to  the  expense  of 
storing  the  abandoned  property,  which 
is  usually  junk.  PHA  comment  states 
that  because  of  the  prohibition,  the  PHA 
is  forced  to  wait  until  the  end  of  the 
eviction  proceeding,  and  place 
remaining  possessions  at  the  curb.  The 
provision  causes  increased  expenses 
and  lost  rent  revenues. 

Comments  states  that  the  PHA  should 
be  allowed  to  dispose  of  abandoned 
property  left  by  the  tenant.  Comment 
suggests  alternative  techniques  for 
handling  the  abandoned  property; 
disposition  in  accordance  with  State 
law,  disposition  with  court  approval,  or 
disposition  in  a  commercially 
reasonable  manner.  The  lease  should 
include  a  provision  which  allows  the 
PHA  to  dispose  of  abandoned  property. 
The  prohibition  on  seizure  or  sale  of 
tenant  property  should  not  apply  to 
abandoned  apartments. 

HUD  concurs  that  limitations  on  PHA 
handling  of  property  abandoned  in  the 
unit  are  not  supported  by  the  underlying 
rationale  of  the  prohibited  lease 
provisions,  or,  more  particular! y,  of  the 
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prohibited  provisions  concerning 
treatment  of  family  property.  The 
prohibition  is  essentially  designed  to 
prevent  the  seizure  or  sale  of  property  in 
the  possession  of  the  family,  as  a  PHA 
self-help  remedy  for  disputes  arising 
under  the  lease.  Once  the  family  vacates 
the  unit  and  property,  the  abandoned 
personal  property  is  no  longer  in 
possession  of  the  family.  The  hindrance 
of  PHA  disposition  of  abandoned 
property  is  an  unintended  and 
undesirable  artifact  of  a  provision 
designed  for  a  different  purpose,  and 
results  in  unnecessary  expense  and 
nuisance  for  the  PHA.  In  response  to 
PHA  comment,  the  provision  on 
treatment  of  family  property  is  revised, 
with  the  effect  that  the  prohibition  does 
not  apply  to  an  agreement  concerning 
disposition  of  personal  property 
abandoned  in  the  unit. 

As  revised,  the  final  rule  provides 
(§  966.11(b))  that  the  lease  may  not 
include  a  provision  on  treatment  of 
family  property  under  which  the  tenant 
agrees: 

*  *  *  that  the  PHA  may  take,  hold  or  sell 
personal  property  of  Household  members, 
without  notice  to  the  Tenant  and  a  court 
decision  on  the  rights  of  the  parties. 

However,  the  prohibition  of  such  agreement 
does  not  apply  to  an  agreement  by  the 
Tenant  concerning  disposition  of  personal 
property  remaining  in  the  dwelling  unit  after 
the  Tenant  has  moved  out  of  the  unit.  The 
PHA  may  dispose  of  such  personal  property 
in  accordance  with  State  law. 

Legal  aid  comment  states  that  State 
law  may  permit  a  contractual  lien  on 
tenant  possessions  if  the  rent  is  not 
paid.  This  State-created  lien  is  a  self- 
help  remedy  by  the  owner,  that  does  not 
give  a  tenant  the  opportunity  for  a 
judicial  hearing.  The  final  rule  prohibits 
an  agreement  in  the  lease  that  the  PHA 
may  take  or  sell  family  property  without 
notice  to  the  tenant  and  a  court  decision 
on  the  rights  of  the  parties. 

3.  Waiver  of  Notice 

The  old  rule  prohibition  against  a 
waiver  of  legal  notice  is  clarified  and 
broadened.  The  old  rule  prohibits 
waiving  notice  of  an  action  for  eviction 
or  a  money  judgment.  Similarly,  the  new 
rule  prohibits  an  agreement  that  the 
PHA  does  not  need  to  give  notice  of  a 
court  proceeding  against  the  tenant  in 
connection  with  the  lease  (§  966.11(d)). 
However,  the  new  rule  also  prohibits  an 
agreement  to  waive  any  notice  required 
by  HUD.  Thu9,  the  tenant  may  not  be 
required  to  relinquish  in  the  lease  the 
right  to  notice  of  PHA  charges 
(§  966.10(e)(l)(ii)),  of  a  change  in  rent 
(§  966.10(c)(2)),  of  lease  termination 
(§  966.22)  or  of  proposed  adverse  action 


(§  966.31(b)),  or  to  the  notice  procedures 
required  under  the  rule  (§  966.10(1)). 

4.  Waiver  of  Court  Decision  Before 
Eviction 

The  prohibition  against  waiver  of  the 
opportunity  for  judicial  determination 
on  an  eviction  is  clarified  (§  966.11(e)). 
The  new  rule  prohibits  an  agreement  by 
the  tenant  that: 

the  PHA  may  evict  Household  members  (1) 
without  instituting  a  civil  court  proceeding  in 
which  the  Tenant  has  the  opportunity  to 
present  a  defense,  or  (2)  before  a  decision  by 
the  court  on  the  rights  of  the  parties. 

The  new  language  is  intended  to  express 
more  fully  the  prohibition  of  any  lease 
provision  which  would  deny  the  family 
the  opportunity  for  a  fair  hearing  in 
court  before  eviction  from  the  unit.  This 
provision  supports  other  related 
provisions  of  the  rule  (§  966.22(b)(4); 

§  966.23(a)). 

5.  Other  Revisions  of  Prohibited  Lease 
Provisions 

For  clarity,  the  prohibition  of 
“exculpatory  clauses"  (old  rule 
§  966.6(c))  is  redesignated  as  a 
prohibition  of  a  clause  “excusing  PHA 
from  responsibility”  (new  rule 
§  966.11(c)). 

The  rule  includes  other  editorial 
changes  and  refinements  in  the  list  of 
prohibited  provisions. 

M.  Distinction  Between  “ Tenant ", 
‘‘Family"  and  “ Household " 

1.  General 

The  old  rule  uses  the  term  “tenant"  to 
designate  the  lessee  of  a  public  housing 
unit.  The  tenant  is  the  party  who  enters 
into  a  lease  with  the  PHA  on  behalf  of 
the  family  (see  old  rule  §  966.4).  The 
tenant  is  also  the  party  who  possesses 
the  right  to  a  grievance  hearing.  In  some 
contexts,  the  old  rule  refers  to  members 
of  the  tenant’s  “household",  i.e.,  the 
body  of  family  members  residing  in  the 
unit  under  the  lease. 

In  the  required  and  prohibited  lease 
provisions  of  the  old  rule  (old  rule  Part 
966,  Subpart  A),  the  term  "tenant"  is  not 
explicitly  defined.  However,  the  term  is 
defined  for  purpose  of  the  grievance 
requirements  (old  rule  Part  966,  Subpart 
B).  In  that  context,  “tenant"  is  defined 
as  the  "lessee  or  the  remaining  head  of 
household”  (old  rule  §  996.53(f)). 

The  final  rule  gives  separate 
definitions  of  the  terms  “tenant"  and 
"household"  (new  rule  §  986.2).  The  new 
definitions  express  the  important 
technical  distinction  between  the  lessee 
of  the  unit  (the  “tenant"),  and  the  whole 
body  of  persons  who  are  approved  to 
live  in  the  unit  under  the  lease  (the 
"household").  This  distinction  is  also 


implicit  in  the  old  rule.  The  new 
definitions  apply  to  all  parts  of  the 
revised  lease  and  grievance 
requirements,  including  the  lease 
requirements,  the  provisions  on 
termination  of  tenancy,  and  the 
grievance  hearing  requirements. 

By  law,  public  housing  is  for  the 
benefit  of  a  “family”  (U.S.  Housing  Act 
of  1937,  42  U.S.C.  1437  et  seq.).  In  this 
rule,  the  term  “tenant"  is  defined  to 
denote  the  legal  representative  of  an 
assisted  family:  “the  person  or  persons 
who  execute  the  lease  with  the  PHA" 

(§  996.2).  As  in  conventional  landlord- 
tenant  usage  and  practice,  the  “tenant" 
is  the  person  who  holds  the  contractual 
right  to  occupancy  under  the  lease,  and 
the  right  to  enforce  the  obligations  of  the 
landlord  under  the  lease  (the  PHA).  The 
tenant  is  contractually  bound  to  perform 
all  tenant  obligations  under  the  lease. 

The  proposed  rule  contained  a 
separate  definition  of  the  term  “family”. 
This  proposed  definition  compressed 
two  distinct  concepts:  the  proposition 
that  unit  occupants  must  be  approved  by 
the  PHA,  and  the  proposition  that  the 
unit  occupants  must  be  a  statutory 
“family”  as  determined  in  accordance 
with  HUD  requirements,  the  statutory 
entity  eligible  for  public  housing 
assistance  (see  (United  States  Housing 
Act  of  1937,  section  3, 42  U.S.C.  1437a; 
cf.  24  CFR  Part  912).  However,  the  group 
of  approved  occupants  sometimes 
includes  a  person  who  is  not  a  member 
of  the  statutory  "family".  A  live-in  aide 
may  reside  in  the  unit  to  provide  care 
and  assistance  to  an  elderly  family  (U.S. 
Housing  Act  of  1937,  section  3(b)(3),  42 
U.S.C.  1437a(b)(3);  §  966.10(g)(2)). 

For  greater  precision,  the  final  rule 
distinguishes  the  concepts  of  “family” 
and  "household".  The  defined  term 
"household”  (§  966.2)  refers  to  the  whole 
body  of  unit  occupants  who  are  allowed 
to  live  in  the  unit  under  the  lease  with 
the  PHA  (including  a  live-in  aide): 

Household.  The  Tenant  and  other  persons 
who  live  in  the  dwelling  unit  with  written 
approval  of  the  PHA. 

(See  also,  §  966.10(b)(1),  which  provides 
that  the  lease  must  state  “the  persons 
who  will  live  in  the  dwelling  unit”.) 

Most  lease  provisions  concern  all  unit 
occupants,  as  opposed  to  “family” 
occupants.  For  example,  the  lease 
provides  that  members  of  the 
“household”  may  not  engage  in  criminal 
activity  in  the  unit  or  premises 
(§  966.10(h)(2)(iii)).  In  this  context,  it  is 
irrelevant  whether  the  household 
member  is  also  a  member  of  the 
“family”.  In  most  cases,  the  set  of 
household  members  is  identical  with  the 
family. 
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in  a  few  contexts,  the  rule  refers  to  the 
“family”.  A  number  of  provisions  refer 
to  the  reexamination  of  “family”  income 
and  composition;  statutory  rent  is  based 
on  income  and  composition  of  the 
family.  However,  the  term  "family”  is 
not  defined  in  this  rule.  First,  the  lease 
provisions  do  not  define  what  persons 
or  body  of  persons  are  eligible  for 
assistance,  although  the  PHA  must 
determine  statutory  eligibility  before 
admitting  the  family  to  occupancy  of  the 
unit.  Second,  HUD  does  not  prescribe,  in 
this  or  any  other  public  housing  rule,  a 
comprehensive  definition  of  when  a 
group  of  persons  may  be  treated  by  the 
PHA  as  a  "family”  which  is  eligible  for 
assistance  under  the  public  housing 
program.  (HUD  regulations  only  define 
when  an  elderly  or  other  single  person 
may  qualify  as  a  “family”  (see  §  912.2).) 
The  PHA  has  broad  discretion  to 
determine  what  group  of  persons 
constitute  a  family.  This  rule  is  not 
intended  to  limit  or  affect  PHA  authority 
in  this  regard. 

Throughout  the  rule,  the  defined  terms 
“tenant”  and  “household"  are  used  in 
the  appropriate  contexts.  For  example, 
the  lease  provides  that  the  “tenant” 
shall  have  the  right  to  exclusive  use  and 
occupancy  of  the  dwelling  unit  “for 
residence  by  the  Household” 

(§  966.10(g)(1)).  During  the  lease  term, 
the  PHA  may  offer  the  “tenant”  a  new 
lease  or  revision  of  the  lease 
(§  966.10(o)(l)). 

Public  comments  object  to  the  explicit 
regulatory  distinction  between  the 
tenant  and  the  family  under  the 
proposed  rule.  Comment  is  concerned 
with  the  supposed  effects  of  this 
distinction  on  rights  of  family  members 
other  than  the  tenant  signatory, 
including  concerns  respecting  notice 
under  the  lease,  and  the  rights  of  other 
family  members  if  the  tenant  leaves  the 
unit.  In  the  final  rule,  the  central 
distinction  between  the  tenant  signatory 
and  the  whole  body  of  unit  occupants  is 
retained  (although,  as  indicated  above, 
the  terminology  has  been  changed). 

2.  Rights  of  Other  Family  Members 

Comment  claims  that  the  separate 
definition  of  the  terms  tenant  and  family 
denies  tenant  rights  and  protections  to 
other  family  members.  Comment  states 
that  the  family-tenant  distinction  is 
artificial  since  a  family  is  the  entity 
which  is  eligible  for  public  housing.  The 
PHA  should  be  required  to  include  as 
parties  to  the  lease  all  family  members, 
or  all  adult  family  members,  or  all 
family  members  who  want  to  sign  the 
lease.  The  PHA  should  have  “privity  of 
contract”  with  each  adult  member  of  the 
household. 


In  HUD’s  view,  the  distinction 
between  the  person  who  signs  the  lease 
with  the  landlord,  and  the  body  of 
people  who  live  in  the  unit  in 
accordance  with  the  lease,  is  not 
artificial,  but  is  a  real-world  distinction 
that  antedates  the  explicit  regulatory 
definition  of  these  concepts  in  the  new 
rule.  This  distinction  existed  implicitly 
in  implementation  of  the  old  rule, 
notwithstanding  the  absence  of  a 
consistent  regulatory  definition  which 
applied  across  the  lease  and  grievance 
requirements.  For  example,  the  lease 
requirements  of  the  old  rule  state  that 
the  dwelling  unit  may  only  be  used  as  a 
dwelling  for  the  “tenant”  and  “the 
tenant's  household”  (old  rule 
§  966.4(f)(3)).  In  ordinary  landlord- 
tenant  practice,  the  term  “tenant” 
conventionally  applies  only  to  the 
individual  or  individuals  who  execute 
the  lease  for  a  unit,  not  to  all  of  the 
individuals  who  may  reside  in  the  unit. 
A  residential  lease  commonly  lists  the 
people  who  may  live  in  the  unit. 

The  new  rule  introduces  an  explicit 
definition  of  the  distinction  between  the 
lessee  and  the  unit  occupants.  By  a 
conscious  and  consistent  use  of  the 
defined  terms,  the  new  rule  clarifies  the 
intended  operation  of  lease  and 
grievance  provisions  which  use  the 
defined  terms,  and  thus  the  rights  and 
duties  of  the  tenant  under  the  lease  and 
under  the  PHA  grievance  procedure.  As 
under  a  private  market  lease,  the  tenant 
is  the  party  who  holds  the  contractual 
right  to  enforce  the  lease.  The  lease 
provisions  required  by  this  rule  are  not 
intended  to  make  the  non-tenant  family 
members  third  party  beneficiaries,  who 
may  directly  enforce  the  obligations  of 
the  lease  against  the  PHA. 

For  administration  of  the  lease,  the 
PHA  needs  a  precise  legal  definition  of 
the  tenant  who  is  the  subject  of  rights 
and  duties  under  the  lease.  It  is  both 
practical,  and  consistent  with  normal 
landlord-tenant  practice,  that  certain 
members  of  the  family  act  as  legal 
representatives  of  the  family.  There  is 
nothing  in  the  lease  requirements  of  the 
1983  law  which  alters  the  normal 
expectation  that  the  "tenant”  is  the 
repository  of  contractual  rights  under 
the  lease.  In  public  housing,  assistance 
is  for  the  benefit  of  a  "family”.  This 
circumstance  supports  the  implication 
that  the  PHA  may  treat  the  family  as  a 
group,  represented  by  the  individual  or 
individuals  who  executes  the  lease  on 
behalf  of  the  family,  not  merely  as  a 
collection  of  individuals  residing  in  the 
unit. 

Under  the  final  rule,  the  PHA  will 
have  the  authority  to  determine  which 
family  members  will  be  required  or 


allowed  to  sign  the  lease  on  behalf  of 
the  family.  This  judgment  may  be 
legitimately  affected  by  elements  of 
local  law  and  landlord  tenant  practice, 
for  example,  the  age  of  contractual 
responsibility  under  State  law,  or 
procedural  complications  by  addition  of 
additional  signatories  under  the  lease. 
There  is  no  present  reason  for 
establishing  a  Federal  rule  defining 
which  family  members  sign  the  public 
housing  lease  as  representatives  of  the 
assisted  family. 

The  public  housing  lease  establishes  a 
single  tenancy,  for  the  benefit  of  the 
whole  family.  The  leasehold  is  not  a  set 
of  separate  leases  for  each  individual 
who  lives  in  the  unit.  For  the  most  part, 
the  determination  of  which  member  or 
members  of  the  family  signs  the  lease  as 
"tenant”  on  behalf  of  the  family  is  of 
little  practical  importance.  Regardless  of 
who  signs  the  lease,  public  housing  rent 
is  based  on  the  income  of  the  whole 
family,  and  all  members  of  the  family 
may  be  evicted  if  the  rent  is  not  paid. 
Similarly,  the  whole  family  may  be 
evicted  for  breach  of  tenant  obligations 
by  any  member  of  the  family.  In  general, 
the  family’s  security  of  occupancy  is 
little  affected  by  who  happens  to 
execute  the  lease  as  legal  representative 
of  the  assisted  family. 

Comment  expresses  concern  that  the 
tenant-family  distinction  will  in  some 
fashion  deny  to  family  members  other 
than  the  tenant  the  protection  against 
prohibited  lease  provisions.  However, 
HUD  notes  that  the  tenant-family 
distinction,  or  the  tenant-household 
distinction,  does  not  permit  the  PHA  to 
evade  the  prohibited  lease  provisions 
for  family  members  other  than  the 
tenant.  By  virtue  of  the  prohibited  lease 
provisions,  certain  types  of  provisions 
may  not  be  included  in  the  lease 
between  the  PHA  and  tenant.  The 
tenant  is  not  bound  by  agreement  of 
other  family  members  to  relinquish 
leasehold  protections  in  contravention 
of  prohibited  lease  provisions.  The 
tenant’s  tenure  of  the  unit  for  occupancy 
by  family  members  is  not  affected  by 
any  side-agreements  between  the  PHA 
and  other  family  members. 

3.  Notice 

The  rule  describes  how  the  PHA  must 
serve  notice  of  lease  termination  or 
notice  of  a  proposed  adverse  action 
(§  966.10(l)(2)(ii)).  Notice  must  be  served 
on  the  “tenant”,  the  person  who 
executes  a  lease  on  behalf  of  the  family. 

Comment  states  that  individual  family 
members  should  be  given  separate 
notices,  or  that  notices  should  be 
directed  to  the  tenant  "and  family”. 
Comment  claims  that  if  notice  is  only 
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given  to  the  “tenant",  the  family  may 
have  no  notice  that  legal  rights  are  being 
terminated. 

There  is  a  single  lease  for  each  family. 
Similarly,  issues  which  are  cognizable 
under  the  PHA  grievance  procedure 
pertain  to  the  whole  family  (e.g., 
computation  of  family  rent),  and  the 
tenant  has  a  unitary  right  to  grieve  on 
each  grievable  issue.  Individual  family 
members  do  not  have  separate 
individual  leases  or  separate  individual 
rights  to  grieve  on  a  proposed  adverse 
action  by  the  PHA  (e.g.,  a  proposed 
termination  of  the  tenant’s  lease). 
Corresponding  to  the  unitary  character 
of  the  rights  which  are  protected  by  the 
lease,  and  by  the  PHA  grievance 
procedure,  the  rule  requires  a  single 
notice  to  the  tenant,  rather  than 
separate  notices  to  individual  family 
members.  The  tenant  is  the  legal 
representative  of  the  family,  both  for 
purposes  of  the  lease  and  for  purposes 
of  the  grievance  procedure. 

Comment  states  that  notice  should  be 
given  to  individual  family  members. 
Mechanically,  this  could  mean  either 
that  notice  is  given  by  multiple  separate 
notices  to  the  individual  members,  or 
that  a  single  notice  is  addressed  to  more 
individuals  or  to  the  “family". 

Multiple  notices  to  an  individual 
family  will  evidently  multiply  the 
burden  and  expense  of  giving  a  notice 
(of  adverse  action  or  lease  termination) 
which  is  required  under  the  1983  law. 
Imposition  of  this  extra  burden  and 
expense  is  not  justified.  Multiplication 
of  the  number  of  individual  notices  does 
not  multiply  the  underlying  right  which 
is  protected  by  the  notice.  Indeed,  the 
use  of  separate  notices  to  individual 
family  members  would  lead  to  confusion 
as  to  who  is  entitled  to  act  for  the 
family.  HUD  does  not  believe  that  the 
use  of  multiple  notices  will  substantially 
increase  the  likelihood  of  actual  notice 
to  the  family,  and — most  important — the 
likelihood  of  effective  action  to  protect 
family  interests.  PHAs  are  already 
burdened  by  substantial  procedural 
requirements  not  borne  by  a  private 
landlord,  including  the  duty  to  give 
notice  of  lease  termination  or  notice  of 
adverse  action  in  accordance  with  the 
1983  law.  HUD  will  not  add  to  that 
burden  by  requiring  the  PHA  to  give 
multiple  notices  to  an  individual  family. 

Adding  additional  names  as 
addressees  of  a  single  notice  to  the 
assisted  family  does  not  impose  the 
same  administrative  burden  and 
expense  as  multiple  separate  notices  to 
the  family.  However,  HUD  does  not 
believe  that  a  requirement  to  address 
additional  family  members  is  likely  to 
produce  any  substantial  benefit.  As 
already  remarked,  there  is  only  one 


lease  and  one  right  to  grieve,  not 
separate  rights  for  each  member  of  the 
family.  All  notice  should  go  to  the  - 
tenant — who  is  the  only  family  member 
who  may  exercise  rights  under  the  lease 
or  the  PHA  grievance  procedure. 

4.  Rights  of  Remaining  Family  Members 

Comment  claims  that  the  tenant- 
family  definitions  prejudice  the  interest 
of  family  members  remaining  in  the  unit 
after  death  or  departure  of  the  "tenant". 
Comment  objects  that  the  tenant  is  the 
only  family  member  who  is  entitled  to 
legal  notice  and  continued  possession  of 
the  unit.  If  the  husband-tenant  dies  or 
leaves  the  unit,  the  wife  and  child  have 
no  legal  right  to  continued  occupancy.  If 
a  grandparent-tenant  dies  or  leaves,  the 
fate  of  remaining  family  members  is  left 
to  the  "whimsey”  of  the  project 
manager.  Comment  notes  that  the  goal 
of  the  public  housing  law  is  to  provide 
decent,  safe  and  sanitary  housing  for 
“families".  If  a  family  is  devastated  by 
loss  of  an  adult  member,  or  if 
composition  of  the  family  is  changed  by 
divorce,  family  stability  should  not  be 
undermined  by  loss  of  the  only  housing 
the  family  can  afford. 

Comment  states  that  other  family 
members  should  be  allowed  to  remain  in 
the  unit  after  departure  of  the  tenant  if 
the  remaining  family  members  meet 
established  PHA  occupancy  criteria — 
such  as  whether  the  remaining  family 
member  is  a  PHA-approved  occupant 
who  has  lived  continuously  in  the  unit, 
and  is  a  blood  relation  of  die  named 
lessee.  Comment  states  that  remaining 
family  members  should  automatically 
succeed  to  rights  of  the  tenant,  and  that 
a  new  lease  should  not  be  required. 
Other  comment  asks  clarification 
whether  a  remaining  person  is 
automatically  eligible  to  sign  a  new 
lease.  Comment  suggests  that  the 
treatment  of  remaining  family  members 
should  be  left  to  PHA  discretion. 

In  this  rulemaking,  HUD  did  not 
propose  any  substantive  change  in  the 
rights  of  remaining  family  members  after 
death  or  departure  of  the  tenant-lessee. 
The  introduction  of  the  new  definition  of 
term  “tenant"  does  not  substantially 
alter  the  position  of  remaining  family 
members  under  the  old  rule  and  other 
prior  HUD  regulatory  requirements. 

Under  the  U.S.  Housing  Act  of  1937 
assistance  is  provided  to  a  “family”.  The 
statutory  term  “family"  is  defined  to 
include  the  "remaining  member  of  a 
tenant  family"  (U.S.  Housing  Act  of 
1937,  section  3(b)(3)(C),  42  U.S.C. 
1437a(b)(3)(C)).  Under  the  statutory 
definition,  the  remaining  member  or 
members  of  the  original  family  (after 
departure  of  the  tenant  or  other  family 
members)  constitutes  an  entity  within 


the  statutory  definition  of  “family",  and 
therefore  an  entity  which  is  statutorily 
eligible  for  public  housing  assistance. 

However,  the  existence  of  statutory 
eligibility  does  not  mean  that  the 
remaining  family  members  (or  the 
remaining  adult  members)  should 
automatically  succeed  to  the  interests  of 
the  prior  lessee.  Nor  does  it  mean  that 
the  PHA  is  or  should  be  required  to  offer 
a  new  lease  to  remaining  members  of 
the  family.  The  PHA  may  only  admit  a 
family  if  the  family  is  eligible.  However, 
the  PHA  is  also  charged  with  the  crucial 
management  responsibility  and 
discretion  to  decide  whether  the 
remaining  members  of  a  family,  as 
presently  constituted  after  departure  of 
the  original  tenant,  should  be  assisted, 
either  in  the  same  unit  or  another  unit. 

After  departure  of  the  original  tenant, 
the  PHA  has  a  legitimate  management 
interest  in  determining  whether  the 
remaining  family  members  constitute  a 
viable  or  stable  household,  or  whether 
continued  occupancy  by  the  family 
presents  dangers  to  other  residents  or 
the  project,  or  to  the  welfare  of  family 
members  (for  example,  if  there  is  no 
adult  who  can  undertake  to  act  as 
tenant  and  head  of  household,  and  care 
for  minor  members  of  the  family).  As  at 
the  point  of  initial  admission,  the  PHA 
may  consider  that  the  presence  of  a 
reliable  household  head  is  essential  for 
continued  occupancy  by  the  family. 
Remaining  family  members  may  not 
include  any  non-minor  with  legal 
capacity  to  execute  a  lease,  or  may  not 
include  any  persons  who  can  serve  as 
the  stable  core  of  the  reconstituted 
family,  and  who  can  answer  for  the  legal 
responsibilities  of  tenant  under  the 
lease. 

As  indicated  by  public  comment, 
death  or  departure  of  the  named  tenant 
often  presents  profound  difficulties  to 
the  remaining  family  members.  In  these 
varied  situations,  the  PHA  has  the  hard 
job  of  deciding  whether  the  remaining 
members  can  stay  in  the  unit.  However, 
as  under  the  old  lease  and  grievance 
rule,  the  decision  on  the  appropriate 
solution  is  properly  vested  in  the 
administrative  discretion  of  the  PHA.  In 
practice,  most  PHAs  are  probably 
inclined  to  permit  continued  occupancy 
by  remaining  family  members  unless 
there  is  a  compelling  reason  to  refuse 
continued  occupancy  by  the  family. 

N.  General  Notice  Procedures 

During  the  lease  term,  the  PHA  and 
the  tenant  need  a  mechanism  to  give 
notice  to  each  other  on  subjects  related 
to  the  tenancy  under  the  lease.  For 
example,  the  PHA  may  give  notice  of  a 
reexamination  of  family  income,  or  of 
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the  new  rent  determined  as  a  result  of 
reexamination.  The  tenant  may  give 
notice  that  the  tenant  requests  a 
grievance  hearing  on  the  PHA’s 
proposed  determination  of  tenant  rent. 
The  rule  provides  (§  966.10(1){1)): 

“The  PHA  shall  adopt  a  notice 
procedure  which  is  consistent  with  State 
and  local  law,  and  which  shall  be 
incorporated  into  the  lease.  The  notice 
procedure  shall  state  how  the  PHA  and 
Tenant  may  give  notice  to  each  other 
concerning  termination  of  the  lease,  and 
other  matters  under  the  lease". 

O.  Notice  of  Adverse  Action  or  Lease 
Termination — How  Served 

1.  Service  of  Statutory  Notice — Methods 

The  PHA  must  give  the  tenant  notice 
of  lease  termination  (§  966.22),  or  notice 
of  a  proposed  adverse  action 
(§  966.31(b)).  These  notices  implement 
statutory  requirements  under  die  1983 
law.  The  PHA  must  give  minimum 
notice  of  lease  termination  (U.S. 

Housing  Act  of  1937,  section  6(1)(3),  42 
U.S.C.  1437d(l)(3)).  The  tenant  must  also 
be  advised  of  the  specific  grounds  of 
any  proposed  adverse  action  by  the 
PHA  (U.S.  Housing  Act  of  1937,  section 
6(k)(l),  42  U.S.C.  1437d(k)(l)).  A  notice 
of  adverse  action  informs  the  tenant  of 
the  reasons  for  a  proposed  adverse 
action  (§  966.31(b)(l)(i)).  The  rule 
establishes  the  same  procedures  for 
service  on  the  tenant  of  both  types  of 
notice  required  under  the  1983  law 
(§966.10(l)(2)(ii)). 

A  PHA  may  use  any  one  of  three 
alternative  methods  to  serve  the  notice. 
The  rule  provides  (§  966.10(1) (2) (ii))  that 
a  notice  of  lease  termination,  or  a  notice 
of  proposed  adverse  action,  shall  be 
given  to  the  tenant: 

(A)  ky  mailing  the  notice  by  first  class  mail 
addressed  to  the  Tenant  at  the  dwelling  unit, 
or 

(B)  by  handing  a  copy  of  the  notice  to  the 
Tenant  or  to  any  adult  answering  the  door  at 
the  dwelling  unit,  or 

(C)  by  other  means  which  the  PHA 
determines  to  be  reasonably  likely  to  give  the 
Tenant  actual  notice.  Posting  on  the  outside 
of  the  unit  door,  and  which  is  not  supported 
by  other  notice  to  the  Tenant  does  not 
constitute  sufficient  notice. 

2.  Notice  by  Mail 

a.  When  Notice  Is  Effective.  If  notice 
is  mailed,  the  PHA  does  not  have  direct 
knowledge  of  the  date  when  the  notice 
is  received  by  the  tenant.  For  a  notice  of 
lease  termination,  a  tenant  must  be 
given  notice  of  lease  termination  for  the 
minimum  periods  stated  in  the  1983  law 
(e.g.,  14  days  notice  of  termination  for 
non-payment).  It  is  therefore  helpful  to 
specify  when  the  mailed  notice  is 


deemed  effective,  starting  the 
countdown  of  the  14  day  notice  period. 

The  proposed  rule  contains  provisions 
which  specify  the  point  at  which  a 
notice  sent  by  mail  is  effective.  The 
proposed  rule  provides  that  a  mailed 
notice  (of  adverse  action  or  lease 
termination)  is  “deemed  given”  five 
days  after  the  notice  is  mailed  by  first 
class  mail.  The  five  day  notice  period 
was  intended  to  allow  time  for  the 
tenant  to  receive  the  notice  through  the 
mails,  and  define  the  time  at  which  the 
termination  notice  is  legally  effective. 

PHA  comment  states  that  the  five  day 
notice  period  is  excessive  allowance  for 
delivery  by  first  class  mail.  Legal  aid 
comment  recommends  adding  an 
additional  five  days  for  response  by  the 
tenant. 

PHA  comment  accurately  points  out 
that  the  proposed  five  day  initial  period 
(running  from  the  date  of  mailing  to  the 
date  when  the  notice  is  "deemed  given”) 
effectively  lengthens  the  notice  of  lease 
termination  required  by  the  statute 
(running  from  the  date  the  notice  is 
given  to  the  date  of  lease  termination) 
(U.S.  Housing  Act  of  1937,  section  6(1)(3), 
42  U.S.C.  1437d(l)(3)),  §  966.22(a)).  The 
initial  notice  period  would  be  added  on 
top  of  the  statutory  notice  of  lease 
termination.  In  this  way,  the  PHA  would 
have  to  give  19  days  notice  of  lease 
termination  for  nonpayment  of  rent  (14 
days  statutory  notice,  plus  a  5  day 
period  for  delivery  of  the  notice),  and  35 
days  notice  of  lease  termination  in  other 
cases  (30  days  statutory  notice,  plus  a  5 
day  delivery  period). 

PHA  comment  states  that  the 
additional  5  day  delivery  period  delays 
PHA  action  which  is  necessary  to 
collect  rent  or  deal  with  residents  who 
create  disturbances,  or  are  otherwise  a 
detriment  to  the  health  and  safety  of 
staff  and  other  residents.  These  delays 
are  costly,  and  increase  tenant 
receivables  and  collection  losses.  HUD 
requirements  in  the  old  rule  already  give 
the  tenants  too  long  to  pay.  The  rule 
should  not  give  the  tenants  more  time. 
Comment  remarks  that  the  new  notice 
period  requirement  is  pyramided  on  top 
of  the  time  necessary  to  accomplish 
other  steps  to  initiate  legal  action  and 
schedule  a  hearing  for  tenant  non¬ 
payment  (PHA  grace  period,  delivery 
period,  14  days  notice  of  lease 
termination,  period  for  scheduling  court 
hearing). 

In  response  to  the  public  comment,  the 
rule  is  revised  to  provide  that  a  notice  of 
lease  termination  or  notice  of  proposed 
adverse  action  is  treated  as  given  when 
mailed.  The  rule  provides 
(§  966.10(l)(2)(iii)): 


If  a  notice  of  lease  termination  or  a  notice 
of  proposed  adverse  action  is  sent  by  mail, 
the  notice  is  deemed  given  when  mailed. 

Allowance  of  an  initial  period  for 
delivery  of  the  lease  termination  notice 
(in  addition  to  the  statutory  lease 
termination  notice  periods  specified  in 
section  6(1)(3)  of  the  U.S.  Housing  Act  of 
1937,  42  U.S.C.  1437d(l)(3))  is  not 
required  under  the  1983  law.  The  old 
rule  did  not  require  that  the  PHA  make 
any  additional  allowance  of  a  period  for 
delivery  of  a  lease  termination  notice 
which  is  sent  by  mail.  The  lease 
termination  notice  provisions  in  the  1983 
law  codify  the  notice  requirements  in 
the  old  rule.  The  1983  House  Committee 
Report  states  that  the  bill  requires  that 
the  lease  contain  certain  basic 
protections,  including: 

*  *  *  clauses  obliging  PHAs  to  *  *  * 
provide  adequate  notice  before  evicting 
tenants.  The  Committee  also  contemplates 
that  HUD  will  retain  the  existing  regulations 
regarding  these  provisions  (Report  98-123  on 
H.R.  1,  p.  36). 

(Provisions  on  public  housing  leases, 
including  provisions  which  require  the 
PHA  to  give  notice  of  lease  termination, 
were  enacted  verbatim  in  the  form 
reported  by  the  House  Committee. 

These  provisions  therefore  differ  from 
the  grievance  hearing  requirements, 
which  were  substantially  modified  in 
the  law  as  finally  passed.) 

b.  Use  of  Registered  or  Certified  Mail. 
The  proposed  rule  states  that  where  the 
notice  is  mailed,  the  notice  is  “deemed 
given”  (1)  five  days  after  mailing,  or  (2) 
when  sent  return  receipt  requested,  the 
date  of  actual  receipt  as  stated  on  the 
return  receipt.  PHA  comments  note 
significant  technical  problems  with  this 
provision  when  the  notice  is  sent  by 
registered  or  certified  mail.  PHAs 
request  clarification  that  a  notice  by 
registered  or  certified  mail  is  effective 
no  later  than  the  effective  date  for  a 
notice  sent  by  regular  mail. 

Under  the  final  rule,  a  notice  is 
deemed  given  at  the  time  the  notice  is 
mailed  (rather  than  five  days  after 
mailing)  (§  966.10(l)(2)(iii)).  The  same 
simple  rule  applies  to  registered  or 
certified  mail  as  to  ordinary  mail.  The 
final  rule  does  not  include  the  proposed 
provision  which  would  make  the  notice 
effective  upon  the  actual  receipt  date 
shown  on  a  return  receipt.  This 
provision  is  not  needed,  since  the  notice 
is  effective  when  mailed. 

Some  comment  states  that  notice 
should  always  be  sent  by  registered  or 
certified  mail.  Other  comment  points  out 
that  tenants  often  refuse  to  accept 
registered  or  certified  mail,  since  such 
mail  often  contains  a  legal  notice  or 
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claim.  PHA  comment  states  that  notice 
by  registered  or  certified  mail  is 
prohibitively  expensive. 

The  rule  does  not  require  use  of 
registered  or  certified  mail.  In  a  court 
proceeding  for  eviction,  the  PHA  will 
have  to  prove  that  the  PHA  has  given 
the  tenant  the  notice  required  by 
Federal  law,  including  satisfaction  of  the 
minimum  notice  periods  under  the 
statute  and  regulation.  The  Department 
considers  it  unnecessary  to  specify,  as  a 
matter  of  Federal  regulation,  the  form  of 
proof  to  be  offered  by  the  PHA  (by 
affidavit  of  service,  return  receipt, 
testimony  or  other  probative  means], 
just  as  the  Department  does  not  seek  to 
prescribe  the  manner  in  which  the  PHA 
must  prove  the  factual  existence  of  good 
cause  grounds  as  required  under  the 
statute.  Each  PHA  may  decide  whether 
it  is  best  to  give  notice  by  registered  or 
certified  mail,  or  by  ordinary  mail,  or  by 
other  authorized  methods  of  service. 

3.  Notice  by  Personal  Service 

The  rule  provides  that  the  PHA  may 
serve  a  notice  of  lease  termination  or 
proposed  adverse  action  “by  handing  a 
copy  of  the  notice  to  the  Tenant  or  to 
any  adult  answering  the  door  at  the 
dwelling  unit”  (§  966.10(l)(2)(ii)(B)). 

The  December  1982  proposed  rule 
would  have  allowed  service  by 
delivering  a  copy  of  the  notice  to  any 
person  answering  the  door  at  the 
dwelling  unit.  Comment  states  that  the 
PHA  should  not  be  permitted  to  serve 
notice  on  a  child  who  answers  the  door. 
In  response  to  this  comment,  the  rule 
was  revised  to  provide  that  the  PHA 
may  only  serve  the  notice  on  an  adult 
who  answeis  the  door.  HUD  agrees  that 
service  of  notice  on  a  minor  child  who 
answers  the  door,  and  not  supported  by 
some  other  form  of  notice  to  the  tenant, 
may  not  not  provide  adequate  notice.  If 
the  PHA  is  unable  to  serve  an  adult  at 
the  dwelling  unit,  the  PHA  can  use  an 
alternative  mode  of  service  allowed 
under  the  rule,  such  as  service  by  mail. 

The  old  rule  provided  that  notice  must 
be  delivered  to  the  tenant,  or  to  an  adult 
member  of  the  tenant’s  household 
residing  in  the  dwelling  unit  Comment 
on  the  December  1982  rule  objects  to 
allowing  the  PHA  to  leave  notice  with 
any  adult  who  answers  the  door,  and 
states  that  the  rule  should  require 
service  on  an  adult  member  of  the 
household,  as  under  the  old  rule. 
Delivery  to  any  adult  in  the  unit  does 
not  afford  a  sufficient  likelihood  of 
actual  notice.  Comment  asks  how  the 
person  delivering  the  notice  is  to  know 
the  age  of  a  person  who  answers  the 
door. 

The  final  rule  allows  the  PHA  to  make 
service  on  any  adult  who  answers  the 


door.  HUD  believes  that  in  most  cases 
such  service  will  provide  actual  notice 
to  the  tenant,  regardless  of  whether  the 
person  is  a  member  of  the  household. 
Indeed,  it  is  doubtful  that  service  on  a 
household  member  other  than  the  tenant 
is  more  likely  to  provide  actual  notice 
than  service  on  any  adult  who  answers 
the  door. 

HUD  recognizes  that  a  person  who 
answers  the  unit  door  may  be  an 
unauthorized  occupant  of  the  unit.  Some 
PHAs  have  high  levels  of  occupancy  by 
persons  not  admitted  by  the  PHA. 
However,  it  is  fair  that  a  tenant  who 
permits  illegal  occupancy  should  bear 
the  risk  that  these  persons  may  not 
inform  the  tenant  of  PHA  notices. 

In  many  projects,  a  PHA 
representative  who  serves  the  notice 
may  not  know  the  family  members. 
Consequently,  the  server  may  not  know 
whether  a  person  who  answers  the  door 
is  a  member  of  the  household,  i.e.,  a 
person  whose  occupancy  in  the  unit  is 
approved  by  the  PHA.  The  server  also 
may  not  know,  other  than  by 
appearance  and  common  sense 
judgment,  whether  the  person  who 
answers  the  door  is  a  minor. 

The  PHA  should  not  be  burdened  with 
the  necessity  of  determining  or  proving 
that  an  adult  who  opens  the  door  to  the 
unit  is  a  member  of  the  household.  In 
most  cases,  the  person  will  be  a  member 
of  the  household,  or  a  person  who  will 
pass  the  notice  on  to  members  of  the 
household.  Thus  this  mode  of  service  is 
reasonably  h'kely  to  give  the  tenant 
actual  knowledge  of  the  PHA  notice.  If 
notice  is  handed  to  a  person  other  than 
a  member  of  the  household,  the  person 
is  usually  in  the  unit  with  consent  of 
household  members.  The  risk  that  such 
a  person  may  not  transmit  the  notice  to 
the  tenant  is  most  reasonably 
apportioned  to  the  tenant  who  granted 
the  person  access  to  the  unit,  either  as 
an  illegal  occupant  or  as  a  guest  of  the 
family. 

There  is  some  risk  that  in  some  cases 
the  PHA  representative  may  not  know  if 
the  person  who  opens  the  door  is  a 
minor.  However,  this  problem  may  arise 
in  relatively  few  cases.  In  many  cases, 
the  server  will  know,  without  serious 
ground  of  doubt,  that  the  person  who 
answers  the  unit  door  is  an  adult.  In 
other  cases,  it  will  be  equally  clear  that 
the  person  who  answers  the  door  is  a 
minor.  The  problem  therefore  only  arises 
in  the  limited  proportion  of  cases  where 
it  is  not  clear  to  the  server  that  the 
person  is  either  a  minor  or  an  adult.  In 
such  cases,  the  problem  may  often  be 
solved  by  further  inquiry,  or  by  re¬ 
serving  the  notice  at  another  time,  when 
the  tenant  or  another  adult  is  present. 
Alternatively,  the  PHA  may  solve  the 


problem  by  serving  the  notice  by  some 
other  authorized  means,  commonly  by 
sending  the  notice  by  first  class  mail 
addressed  to  the  tenant 

4.  Notice  by  Other  Means 

The  proposed  and  the  final  rule 
provide  that  the  PHA  may  make  service 
"by  other  means  which  the  PHA 
determines  to  be  reasonably  likely  to 
give  the  Tenant  actual  notice  " 

(§  966.10(l)(2)(ii)(C))  (emphasis 
supplied).  Legal  aid  comment  contends 
that  this  formula  would  allow  the  PHA 
to  make  service  by  posting  notice  on  the 
unit  door,  a  service  technique  held 
unconstitutional  by  the  Supreme  Court 
in  Greene  v.  Lindsey ,  456  U.S.  444, 102 

5.  Ct  1874  (1982).  Comment  also  claims 
that  the  rule  will  allow  eviction  without 
actual  notice,  and  will  result  in  sewer 
service.  HUD  should  require  service  of 
notice  in-hand  or  by  return  receipt 
notice. 

In  the  Greene  case,  the  Supreme  Court 
held  that  posting  of  an  eviction  notice  or 
the  apartment  door  of  housing  project 
residents  does  not  satisfy  minimum 
standards  of  procedural  due  process. 

The  Court  states  that  due  process  ;n  any 
proceeding  which  is  to  be  accorded 
finality  is  notice  which  is  “reasonably 
calculated,  under  all  the  circumstances” 
to  give  actual  notice  of  the  proceeding 
(456  U.S.  at  449, 102  S.  CL  at  1878). 

The  service  standard  stated  in  the 
HUD  rule  (for  use  of  a  service  technique 
other  than  mail,  or  delivery  of  notice  to 
an  adult  who  answers  the  unit  door)  is  a 
close  restatement  of  the  Constitutional 
standard  enunciated  in  Greene.  The  rule 
directs  that  the  alternative  service 
technique  used  by  the  PHA  must  be 
reasonably  calculated  to  provide  actual 
notice.  Since  posting  on  the  unit  door 
(not  supported  by  other  means  of  giving 
notice)  is  not  a  technique  which  is 
reasonably  likely  to  give  actual  notice, 
such  service  is  not  permitted  under  the 
standard  stated  in  the  proposed  and 
final  rule. 

Nevertheless,  because  the  question 
was  raised  in  public  comment,  and  for 
absolute  clarity  as  to  HUD’s  intention, 
the  final  rule  adds — in  addition  to  the 
general  standard  governing  adequacy  of 
alternative  service  techniques — an 
explicit  statement  that  "posting  on  the 
outside  of  the  unit  door,  and  which  is 
not  supported  by  other  notice  to  the 
Tenant,  does  not  constitute  sufficient 
notice”  (§  966.10(l)(2)(ii)(C)).  The  final 
rule  retains  the  general  standard  in  the 
form  previously  stated,  since  the 
standard  is  necessary  for  evaluation  of 
the  adequacy  of  alternative  service 
techniques  not  specifically  described  in 
the  rule. 
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Comment  objects  to  allowing  the  PHA 
to  make  service  by  sliding  the  notice 
under  or  through  the  door.  The  rule  does 
not  mention  or  prohibit  service  by 
sliding  the  notice  under  or  through  the 
door.  For  alternative  modes  of  service 
not  described  in  the  proposed  rule,  the 
question  is  whether  the  PHA  determines 
that  the  method  of  service  used  by  the 
PHA  is  “reasonably  likely”  to  give 
actual  notice  to  the  tenant. 

All  of  the  service  techniques  allowed 
under  the  rule  meet  the  standards  of 
procedural  due  process  as  they  would 
be  applied  to  a  proceeding  for 
deprivation  of  tenant’s  right  to 
occupancy  of  the  property.  However, 
HUD  believes  that  the  standards  for 
service  of  a  notice  of  adverse  action,  or 
of  a  notice  of  lease  termination,  are  not 
subject  to  due  process  requirements, 
since  they  are  not  necessary  to  assure  a 
due  process  hearing  before  deprivation 
of  the  tenant’s  property  right  to 
occupancy  of  the  unit.  The  rule  provides 
that  a  PHA  may  only  evict  the  family 
from  the  dwelling  unit  through  a  civil 
judicial  proceeding  in  which  the  family 
has  the  opportunity  to  present  a  defense 
(§  966.23(a)).  The  judicial  procedure  for 
eviction  of  the  tenant  is  subject  to  all  the 
panoply  of  procedural  due  process, 
including  the  Constitutional 
requirements  for  adequate  notice  of  the 
eviction  proceeding.  The  instant  rule 
does  not  attempt  to  prescribe  notice 
procedures  respecting  the  State  judicial 
proceeding  for  eviction  of  the  tenant. 
Those  notice  procedures  are  established 
by  State  law,  and  are  subject  to  due 
process  requirements  under  the 
Fourteenth  amendment. 

Under  the  1983  law,  the  tenant  has  a 
statutory  right  to  notice  of  lease 
termination.  Satisfaction  of  this  Federal 
notice  requirement  is  a  statutory  and 
regulatory  prerequisite  for  termination 
of  the  lease  and  eviction  of  the  tenant. 
Similarly,  the  tenant  has  a  statutory  and 
regulatory  right  to  notice  of  a  proposed 
adverse  action.  The  question  respecting 
adequacy  of  the  process  for  service  of 
these  statutory  notices  is  whether  the 
notice  procedure  satisfies  the  statute 
and  regulation.  However,  since  the 
statutory  notice  does  not  finally 
determine  the  tenant's  right  to  continued 
occupancy  of  the  unit  (which  is 
determined  in  the  judicial  proceeding  for 
eviction  of  the  tenant,  after 
Constitutional  notice  and  opportunity  to 
be  heard)  the  adequacy  of  the  statutory 
lease  termination  notice  is  not  tested  by 
Constitutional  standards  for  procedural 
due  process,  but  by  consistency  with  the 
statute  and  regulation. 

‘  The  rule  provides  that  service  must  be 
by  other  means  which  “The  PHA 


determines"  are  reasonably  likely  to 
give  actual  notice.  This  does  not  mean 
that  PHA  discretion  to  determine 
adequacy  of  alternative  means  of 
service  is  absolute.  The  PHA 
determination  is  subject  to  judicial 
review,  under  Constitutional,  statutory 
or  common  law  principles  governing 
review  of  administrative  action. 

5.  Notice  to  Handicapped 

A  tenant  may  be  handicapped.  The 
final  rule  adds  a  new  provision  which 
encourages  the  PHA  to  give 
supplemental  notice  to  a  handicapped 
tenant  if  the  PHA  has  reason  to  believe 
that  the  ordinary  forms  of  notice  may 
not  give  actual  notice  to  a  handicapped 
tenant.  Section  966.10(1)(3)  provides  that: 

If  the  PHA  believes  that  the  notice 
procedure  otherwise  used  by  the  PHA  may 
not  give  adequate  notice  to  handicapped 
Tenants,  the  PHA  notice  procedure  may 
incorporate  additional  procedures  for  giving 
notice  to  such  Tenants. 

6.  Relation  Between  Forms  of  Notice 

Comment  states  that  the  PHA  should 
be  required  to  attempt  personal  service, 
before  using  mailing  or  another  method 
of  service.  Comment  also  states  that  the 
PHA  should  combine  notice  by  mail 
with  another  service  method  likely  to 
provide  actual  notice  to  the  tenant,  such 
as  personal  service  or  service  at  the 
dwelling. 

Notice  by  mail,  or  by  any  of  the  other 
service  procedures  authorized  in  this 
rule,  will  generally  communicate  actual 
notice  to  the  tenant.  Any  of  the 
authorized  services  techniques  is  likely 
give  adequate  notice  to  the  tenant. 

HUD  finds  no  justification  for 
preferring  one  service  technique  to 
another,  or  for  requiring  use  of  one  type 
of  permitted  service  before  using 
another  type  of  service.  HUD  does  not 
require  that  the  PHA  attempt  personal 
service  before  trying  another  type  of 
service.  A  requirement  that  the  PHA 
must  first  try  to  make  personal  service 
would  delay  PHA  action  to  terminate 
the  lease,  or  take  adverse  action.  The 
requirement  would  also  impose  a 
considerable  administrative  burden  on 
the  PHA. 

HUD  also  will  not  require  that  mailed 
service  must  be  supplemented  by 
service  through  other  means.  Mailed 
service  is  generally  an  effective 
procedure  for  notice  to  the  tenant. 

7.  State  Law  Requirements  for  Serving 
Termination  Notice 

Comment  states  that  a  notice  of 
termination  of  tenancy  under  the  rule 
should  be  given  in  accordance  with 
State  or  local  law,  instead  of  federally 
imposed  standards.  The  service 


requirements  stated  in  this  rule  are 
intended  to  assure  that  the  tenant  has 
“adequate  written  notice"  of  lease 
termination,  as  required  by  section 
6(1)(3)  of  the  U.S.  Housing  Act  of  1937 
(42  U.S.C.  1437d(l)(3)),  and  to  give  the 
family  notice  of  proposed  adverse  action 
(pursuant  to  section  6(k)  of  the  U.S. 
Housing  Act  of  1937,  42  U.S.C.  1437d(k)). 

The  HUD  regulation  does  not  override 
service  requirements  imposed  by  State 
law.  For  termination  of  tenancy  and 
eviction  of  the  unit  occupants,  the  PHA 
must  satisfy  any  notice  requirements 
imposed  by  State  law  and  procedure. 
State  law  notices  must  be  given  in 
compliance  with  State  law.  Notices 
required  in  connection  with  the  judicial 
termination  procedure  under  State  law 
must  of  course  fulfill  the  requirements  of 
procedural  due  process. 

P.  Tenant  Comment  on  Lease  Form  or 
PHA  Rules 

The  rule  eliminates  old  rule 
requirements  that  a  PHA  allow  30  days 
for  tenant  comment  on  changes  in  the 
PHA  lease  form  (old  rule  §  966.3),  or  on 
changes  in  PHA  rules  or  schedules  of 
PHA  special  charges  (old  rule  §  995.5). 
Legal  aid  comment  objects  to  the 
elimination  of  tenant  comment 
requirements.  PHA  comment  supports 
this  revision  of  the  rule. 

Legal  aid  comment  notes  that  tenants 
are  affected  by  changes  in  the  PHA 
lease  and  rules.  The  tenants  should  have 
the  opportunity  for  basic  input  into  a 
document  which  governs  how  they  live. 
They  are  best  able  to  determine  the 
effect  of  PHA  rules,  and  to  propose 
alternatives.  The  elimination  of  tenant 
comment  deprives  the  tenant  of  a 
meaningful  opportunity  for  input. 

Legal  aid  comment  states  that  giving 
tenants  a  chance  to  comment  on 
proposed  revisions  of  the  PHA  lease 
form  or  PHA  rules  is  good  management 
practice,  and  creates  a  better  dialogue 
between  the  PHA  and  its  tenants.  PHA 
commissioners  are  not  intimately 
familiar  with  how  the  lease  is 
administered.  Consideration  of  tenant 
comment,  as  required  by  the  old  rule, 
improves  the  lease  used  by  the  PHA,  but 
permits  the  PHA  to  implement 
necessary  policies.  PHAs  often  make 
changes  requested  by  the  tenants.  The 
30  day  period  for  tenant  comment  does 
not  cause  significant  delay  in 
implementation  of  justifiable  changes  in 
the  PHA  lease  or  rules.  Under  the  old 
rule,  the  PHA  is  not  forced  to  accept  a 
tenant  comment,  only  to  explain  the 
proposed  change  and  solicit  tenant 
reaction.  This  process  avoids 
misunderstanding  and  tension.  The  PHA 
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and  the  tenants  benefit  from  weeding 
out  unworkable  proposals. 

PHA  comment  approves  removal  of 
the  old  rule  requirement  to  offer 
opportunity  for  tenant  comment  on 
changes  in  the  PHA  lease  form  or  PHA 
rules.  The  old  rule  tenant  comment 
requirement  was  an  exercise  in  futility. 
Elimination  of  the  tenant  comment 
requirement  will  allow  the  PHA  to 
change  the  lease  or  PHA  rules  more 
quickly.  Lease  changes  are  often 
required  by  HUD,  and  the  lease  changes 
which  are  directed  by  HUD  may  not  be 
modified  in  response  to  tenant  comment. 
PHA  house  rules  and  charges  must  be 
kept  current  with  changing 
circumstances.  However,  a  PHA 
comment  notes  that  the  PHA  intends  to 
continuing  offering  a  30  day  opportunity 
for  public  comment,  whether  or  not 
required  by  HUD. 

The  new  rule  does  not  retain  the 
requirement  to  give  the  tenant  an 
opportunity  to  comment  on  the  PHA’s 
adoption  of  a  new  lease  form,  or  on 
changes  in  PHA  schedules  or  rules.  The 
degree  and  type  of  consultation  with 
project  residents  is  decided  by  the  PHA, 
in  the  light  of  local  circumstances.  HUD 
does  not  have  sufficient  reason  to 
impose  a  broad  Federal  requirement 
that  PHAs  allow  tenant  comment  on 
revisions  in  the  PHA  lease  form,  or  in 
PHA  schedules  and  rules.  (Section 
965.473(c)  requires  a  PHA  to  allow 
tenant  comment  before  changing  the 
PHA  allowances  for  PHA-fumished  and 
tenant-purchased  utilities.) 

It  may  be  that  giving  tenants  a  full 
chance  to  comment  and  to  be  consulted 
on  changes  in  PHA  rules  or  lease  forms 
is  often  good  management  practice,  and 
may  improve  relations  between  the  PHA 
and  tenants.  However,  the  national 
public  housing  rule  does  not  seek  to 
mandate  all  aspects  of  a  presumed  good 
management  practice.  The  rule  leaves 
much  to  the  discretion  and  good 
management  judgment  of  the  PHA,  in 
the  spirit  of  the  statutory  objective  of 
allowing  a  PHA  maximum  local 
responsibility  in  administration  of  its 
programs  (U.S.  Housing  Act  of  1937, 
section  2, 42  U.S.C.  1437).  A  procedure 
for  soliciting  tenant  comment  on  a  new 
lease  or  PHA  rule  is  most  useful  if 
employed  at  the  free  volition  of  the 
PHA,  and  not  for  compliance  with  a 
Federal  requirement. 

Some  comment  asserts  that 
elimination  of  tenant  comment 
requirements  is  inconsistent  with 
Federal  statutory  requirements  for 
tenant  participation  in  subsidized 
housing.  Section  202  of  the  Housing  and 
Community  Development  Amendments 
of  1978  (Pub.  L  95-557,  October  1, 1978, 
12  U.S.C.  171525-lb)  provides  that 


tenants  in  certain  HUD-subsidized 
multifamily  projects  must  have  an 
opportunity  to  comment  on  requests  by 
a  project  owner  to  HUD  for  approval  of 
certain  procedures  (such  as  the  owner’s 
request  for  a  rent  increase).  This  statute 
does  not  apply  to  public  housing.  For  the 
programs  covered  by  section  202,  the 
statute  does  not  require  opportunity  for 
tenant  participation  concerning  a 
change  in  the  lease  form  or  project  rules. 

Comment  suggests  that  the  removal  of 
tenant  comment  procedures  is  somehow 
contrary  to  the  intent  of  Congress  in 
section  6(c)(4)(C)  of  the  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437d(c)(4KC)). 
This  law  provides  that  a  PHA  must 
comply  with  procedures  and 
requirements  prescribed  by  HUD  for 
sound  management  of  public  housing 
projects,  including  establishment  of 
effective  tenant-management 
relationships  designed  to  assure 
satisfactory  standards  of  tenant  security 
and  project  maintenance.  The  law  does 
not  require  that  tenant  must  be  given 
opportunity  to  comment  on  the  PHA 
lease  form  or  PHA  rules. 

Comment  also  cites  section  3(c)(2)  of 
the  U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437a(c)(2)),  which  defines  the  term 
“operation”,  as  used  in  reference  to 
public  housing  in  the  1937  Act.  Under 
the  Act,  HUD  may  pay  operating 
subsidy  for  “operation”  of  a  public 
housing  project.  In  section  3(c)(2)  of  the 
1937  Act,  the  term  “operation”  is  defined 
to  include  financing  of  tenant  services, 
particularly  where  the  tenants 
participate  in  development  and 
operation  of  the  services.  This  means 
that  HUD  operating  subsidy  may  to  used 
to  finance  tenant  services.  However,  the 
statute  does  not  mandate  tenant 
participation  in  project  management, 
and  does  not  require  that  public  housing 
tenants  must  be  given  an  opportunity  to 
comment  on  decisions  of  PHA 
management,  including  development  of 
a  new  lease  form  or  PHA  rules. 

Comment  claims  that  elimination  of 
the  tenant  comment  requirement  is 
inconsistent  with  HUD’s  rule  concerning 
tenant  participation  and  management  in 
public  housing  projects  (51  FR  44055, 
December  8, 1986).  However,  that  rule 
does  not  require  tenant  participation  in 
management  of  public  housing,  or  in  the 
development  of  the  tenant  lease  or  PHA 
rules.  Instead,  the  form  and  extent  of 
tenant  participation  is  a  local  decision, 
which  is  made  by  a  PHA  after 
consultation  with  its  tenants  (24  CFR 
964.9).  The  PHA  must  consult  with  the 
tenants,  to  ascertain  if  the  tenants  want 
to  participate  in  project  management, 
and  to  determine  mutually-agreeable 
methods  of  tenant  participation.  In  the 
consultation,  the  tenants  may  propose 


tenant  participation  in  the  development 
of  the  lease  form  or  PHA  rules,  which 
might  include  the  opportunity  for  tenant 
comment  on  a  proposed  lease  or 
proposed  rule.  However,  under  the  lease 
and  grievance  rule  or  the  tenant 
participation  rule,  the  nature  and  form 
of  consultation  between  the  tenants  and 
the  PHA  is  for  local  determination  by 
the  PHA. 

Finally,  comment  suggests  that 
tenants  have  a  due  process  right  to 
comment  on  a  proposed  lease  form  or 
PHA  rules.  It  is  true  that  the  tenant  has 
a  practical  interest  in  the  terms  of  a 
PHA  lease  form  or  PHA  rules.  The  lease 
and  PHA  rules  affect  administration  of 
the  project  in  which  the  tenant  lives,  and 
also  establish  rights  and  duties  of  the 
tenant.  In  the  case  of  the  lease,  the 
tenant  is  bound  by  terms  of  the  PHA 
lease  form  when  the  tenant  executes  a 
lease  on  that  form.  The  tenant  is  bound 
by  PHA  rules  when  the  rules  are 
adopted  by  the  PHA.  Once  the  lease  and 
rules  are  in  place,  the  lease  and  rules 
establish  rights  and  duties  of  the  tenant, 
and  those  rights  or  duties  may  define 
property  interests  which  are  protected 
by  the  Constitution.  However,  the  tenant 
does  not  have  a  property  right,  and 
consequently  does  not  have  a  due 
process  protected  interest,  to  participate 
in  the  original  shaping  of  the  lease  or 
rule  by  the  PHA.  There  is  no  property 
right  to  comment  on  the  making  of  a 
PHA  rule,  or  on  development  of  the  form 
of  lease  that  will  be  offered  for 
execution  by  the  tenant. 

Q.  Changes  in  Rent  or  PHA  Rules 

1.  Changes  Dining  Lease  Term 

During  the  course  of  the  lease  term,  a 
PHA  has  authority  to  make  important 
changes  which  affect  the  tenant,  by 
adopting  new  PHA  rules,  and  also  by 
revising  the  tenants  rent  or  utility 
allowances.  For  clarity  and  ease  of 
reference,  provisions  governing  such 
PHA  changes  during  the  lease  term  are 
gathered  in  a  new  §  966.10(n): 

(1)  From  time  to  time  during  the  course  of 
the  lease,  the  PHA  may  revise  the  amount  of 
Tenant  Rent  or  of  PHA  allowances  to  the 
Tenant  for  PHA-fumished  or  Tenant- 
purchased  utilities.  The  revised  amounts  are 
binding  on  the  Tenant 

(2)  From  time  to  time  during  the  course  of 
the  lease,  the  PHA  may  revise  PHA  rules.  The 
revised  rules  are  binding  on  the  Tenant. 

2.  Rent  Increase 

PHA  comment  states  that  the  tenant 
should  not  be  allowed  to  delay  rent 
increases  by  delaying  acceptance  of  a 
new  lease.  However,  prompt 
implementation  of  a  rent  increase  does 
not  require  offer  and  acceptance  of  a 
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new  lease  or  lease  amendment.  The 
lease  provides  that  the  amount  of  tenant 
rent  is  determined  by  the  PHA  in 
accordance  with  HUD  regulations  and 
requirements.  The  PHA  may  change  the 
amount  of  rent  previously  determined  by 
the  PHA  (§  966.10(c)  and  §  966.10(n)(l)). 
The  final  rule  also  provides  that  the 
PHA  may  revise  the  amount  of  PHA 
allowances  to  the  tenant  (for  PHA- 
fumished  or  tenant-purchased  utilities) 

(§  966.10(d)(5)  and  §  966.10(n)(l)).  A  rent 
change  as  determined  by  the  PHA  after 
annual  or  interim  reexamination  is  not 
an  amendment  of  the  lease,  but  is  a 
change  in  the  rent  amount  in  accordance 
with  the  terms  of  the  existing  lease.  Rent 
changes  are  made  by  notice  to  the 
tenant,  and  do  not  require  any  change  in 
the  terms  of  the  lease.  Upon  PHA  notice 
of  the  new  amounts,  the  revised 
amounts  are  binding  on  the  tenant. 

Although  not  required  by  this  rule,  the 
lease  may  state  the  current  rent  amount 
(and  not  merely  the  requirement  for  rent 
computation  in  accordance  with  HUD 
requirements).  Inclusion  of  the  actual 
amount  may  be  required  by  State  law, 
or  may  assist  in  enforcement  of  rent 
payment  requirements  in  the  local 
landlord-tenant  courts.  If  desired  by  the 
PHA,  the  lease  may  provide  that  the 
amount  of  rent  stated  in  the  lease  may 
be  revised  by  a  PHA  notice  to  tenant 
(which  states  the  new  rent  amount),  and 
that  such  notice  constitutes  an 
amendment  of  the  lease. 

3.  PHA  Rules 

The  proposed  rule  provides  that  the 
PHA  rules  must  be  available  for 
inspection  by  a  family,  but  does  not 
require  the  use  of  any  particular 
procedure  (posting  or  otherwise)  for  this 
purpose.  Public  comment  states  that  the 
PHA  should  be  required  to  post  the 
rules,  or  furnish  the  rules  to  the  tenant. 

A  tenant  must  have  notice  of  PHA  rules 
so  that  the  tenant  can  comply.  The 
tenant  should  be  given  a  copy  of  the 
rules.  Unless  PHA  rules  are  furnished  to 
the  tenant,  the  rules  may  be 
unenforceable.  However,  other  comment 
states  that  posting  of  rules  is  not 
necessary. 

The  final  rule  provides  that  the  tenant 
must  comply  with  ‘‘necessary  and 
reasonable  PHA  rules,  on  conduct  of 
Household  members,  or  on  use  and 
treatment  of  the  unit  and  premises  by 
the  Tenant  and  Household" 

(§  966.10(h)(2)(iv)).  The  final  rule 
requires  the  PHA  to  give  the  tenant  a 
copy  of  these  PHA  rules — including  any 
changes  in  the  rules.  The  purpose  of  this 
requirement  is  to  give  the  tenant  fair 
notice  of  the  rules  with  which  the  tenant 
must  comply. 


R.  Offer  of  Lease  or  Revision 
1.  Offer  and  Acceptance 

A  public  housing  tenancy  continues 
indefinitely  until  terminated  for  cause. 
During  the  term  of  an  ongoing  lease,  the 
PHA  may  need  to  revise  the  lease  terms, 
or  to  enter  a  new  lease  with  the  tenant. 
For  example,  the  PHA  may  want  to 
incorporate  new  lease  provisions 
because  of  a  change  in  State  statutes,  or 
because  of  new  court  decisions. 

The  lease  is  a  contract  between  the 
tenant  and  the  PHA.  The  lease  may  only 
be  revised  by  the  tenant's  agreement  to 
be  bound  by  new  lease  provisions.  The 
rule  (§  966.10(o)2))  states  that  "the 
Tenant  is  not  bound  by  a  new  lease  or 
lease  revision  unless  the  PHA’s  offer  is 
accepted  by  the  Tenant”.  Thus  a 
revision  of  the  lease  is  not  accomplished 
by  unilaterial  act  of  the  PHA,  or  without 
assent  of  the  tenant.  By  contrast,  the 
PHA  has  unilateral  authority  to  revise 
PHA  rules  or  the  tenant  rent,  and  these 
revisions  do  not  require  assent  of  the 
tenant  (see  §  966.10(n)  of  the  rule,  and 
section  UI.Q  of  this  Preamble). 

Comment  states  that  in  California  a 
landlord  may  give  notice  of  new  lease 
terms.  If  the  tenant  remains  in 
possession  for  30  days,  the  tenant  is 
deemed  to  have  accepted  the  new  terms 
offered  by  the  owner.  Under  the  HUD 
rule,  a  new  lease  is  not  binding  unless 
accepted  by  the  tenant.  Moreover,  the 
rule  provides  that  the  PHA’s  offer  of  a 
new  lease  or  lease  revision  must  state 
how  to  accept  the  PHA  offer 
(§  966.10(o)(3)).  However,  the  HUD  rule 
does  not  seek  to  define  what  constitutes 
an  offer  and  acceptance,  thus  forming  a 
binding  contract  between  the  PHA  and 
the  tenant.  The  HUD  rule  leaves  this 
question  to  the  general  law  of  offer  and 
acceptance,  as  determined  by  State 
statute  or  common  law. 

Comment  states  that  tenant 
acceptance  of  a  new  lease  should  be 
assumed.  The  tenant  should  have  the 
burden  of  refusing  the  offer.  This 
recommendation  is  not  adopted.  HUD 
acknowledges  that  the  content  of  the 
lease  is  not  ordinarily  determined  by 
individual  negotiation  between  the 
tenant  and  the  PHA,  and  that  a  tenant 
may  sign  the  lease  without  much 
understanding  of  what  the  document 
means.  HUD  acknowledges  also  that  the 
procedure  proposed  by  this  comment 
may  be  convenient  for  both  the  PHA 
and  the  tenant,  and  avoids  the  risk  that 
the  tenancy  may  be  terminated  for 
tenant’s  failure  to  accept  the  PHA  offer 
by  the  PHA  deadline.  However,  the 
public  housing  lease  is  an  important 
contractual  undertaking  by  the  tenant, 
and  should  be  the  product  of  a  positive 
act  of  acceptance  in  accordance  with 


State  law  and  the  PHA  offer,  not  simply 
the  product  of  tenant’s  failure  to  submit 
a  formal  refusal  of  the  offer  of  a  new 
lease. 

Comment  advises  that  the 
requirement  for  a  tenant  to  execute  a 
new  lease  in  accordance  with  this  rule 
should  not  apply  to  modifications  of  the 
lease  provisions  which  were  previously 
required  by  HUD  under  the  old  rule. 
However,  the  Department  does  not  have 
the  power  to  unilaterally  bind  the  tenant 
contractually  to  new  or  different  lease 
provisions.  To  change  a  lease  executed 
under  the  old  rule,  the  tenant  has  to 
agree  to  the  new  lease  terms.  (HUD  has, 
however,  power  to  establish  new 
regulatory  or  other  requirements,  e.g., 
respecting  tenant  rent,  which  affect  the 
tenant’s  occupancy  under  an  existing 
lease.) 

2.  Timely  Acceptance 

The  final  rule  states  (§  966.10(o)(3)): 

The  offer  of  a  new  lease  or  lease  revision 
shall  state  that  failure  to  timely  accept  the 
PHA’s  offer  is  grounds  for  termination  of 
tenancy.  The  offer  shall  state  how  to  accept 
the  offer.  The  offer  may  state  that  the  Tenant 
must  accept  the  lease  by  a  PHA-established 
deadline  which  is  stated  in  the  offer.  Failure 
to  timely  accept  the  PHA  offer  shall  be  ‘‘other 
good  cause”  for  termination  of  tenancy. 

The  rule  provides  that  tenant’s  failure 
to  “timely  accept"  the  PHA  offer  of  a 
new  lease  or  revision  is  grounds  for 
termination.  Comment  states  that  the 
rule  should  specify  what  period  is 
"timely",  and  states  that  the  period  for 
tenant  acceptance  should  be  short  (five 
working  days  or  two  weeks). 

The  final  rule  does  not  set  a  uniform 
period  for  acceptance  of  the  PHA  lease. 
HUD  agrees,  however,  that  the  PHA 
should  be  able  to  fix  a  definite  deadline 
for  the  tenant  to  accept  the  new  lease. 
For  orderly  and  uniform  administration 
of  the  transition  to  a  new  lease  form, 
and  for  prompt  implementation  of  the 
new  lease  provisions,  the  PHA  should 
be  able  to  set  a  date  certain  for  return  of 
the  executed  lease.  The  PHA  needs  to 
know  when  the  deadline  has  expired, 
and  the  PHA  may  proceed  to  terminate 
the  tenancy  for  failure  to  accept  the  new 
lease.  The  imposition  of  a  clear  deadline 
will  also  help  the  PHA  push  for  prompt 
return  of  the  executed  lease  by  a  tenant. 

The  final  rule  is  revised  to  state  that 
the  PHA  has  the  right  to  establish  a 
deadline  for  the  tenant  to  accept  the 
offer  of  a  new  lease  (§  966.10(o)(3)).  The 
tenant  does  not  have  a  right  to  postpone 
lease  acceptance  beyond  the  PHA 
established  deadline.  Late  acceptance  of 
the  lease  by  a  tenant  does  not  remove 
the  grounds  for  termination  of  tenancy. 
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Comment  states  that  if  failure  to 
accept  a  new  lease  is  good  cause  for 
termination  of  tenancy,  this  should  be 
stated  in  the  PHA’s  written  offer.  HUD 
agrees.  The  tenant  should  know  what 
will  happen  if  the  tenant  does  not  return 
the  executed  lease  in  time.  Clear  notice 
to  the  tenant  will  also  tend  to  help 
produce  the  desired  result — prompt 
return  of  the  executed  lease  by  the 
tenant.  The  final  rule  provides  that  the 
PHA’s  offer  must  state  that  failure  of 
timely  acceptance  is  grounds  for 
termination  of  tenancy  (§  966.10(o}(3)). 

3.  Failure  to  Accept  is  Grounds  for 
Termination  of  Tenancy 

As  leverage  to  induce  a  public  housing 
tenant  to  accept  lease  changes  proffered 
by  PHA,  the  PHA  must  have  the  right  to 
terminate  the  tenancy  if  the  tenant 
declines  to  accept  the  offered  changes. 
The  old  rule  does  not  explicitly  state 
that  the  PHA  may  offer  a  new  lease  to 
the  tenant,  and  that  failure  to  sign  a  new 
lease  is  good  cause  for  termination  of 
tenancy.  The  new  rule  provides  that  the 
PHA  may  offer  the  tenant  a  new  lease  or 
revision  of  the  lease  (§  966.10(o)(l)),  and 
that  failure  to  timely  accept  the  PHA 
offer  shall  be  “other  good  cause”  for 
termination  of  tenancy  (§  966.10(o)(3]). 

PHA  comment  strongly  supports 
clarification  that  non-acceptance  of  the 
PHA  offer  of  a  new  lease  is  ground  for 
termination  of  tenancy.  Many  tenants  do 
not  sign  new  leases.  The  failure  to  sign  a 
new  lease  is  an  administrative  burden 
for  the  PHA. 

Comment  criticizes  the  provision  .that 
the  tenant’s  failure  to  return  the  new 
lease  in  time  “shall”  be  good  cause  for 
eviction.  Comment  claims  that  in  some 
situations  failure  to  return  the  new  lease 
is  excusable.  The  rule  should  recognize 
that  failure  to  return  the  lease  “may”  be 
ground  for  termination.  The  PHA  should 
have  flexibility  to  decide  whether  the 
tenant  will  be  evicted. 

Such  comment  is  based  on  a 
misunderstanding  of  the  new  provision. 
If  the  tenant  does  not  accept  the  lease 
offered  by  the  PHA,  the  PHA  has  legal 
grounds  to  evict.  However,  a  PHA  does 
not  have  to  terminate  tenancy  in  every 
instance  where  there  is  legal  good  cause 
for  termination.  The  determination  to 
terminate  tenancy  and  evict  the  tenant 
is  not  automatic.  The  PHA  has 
managerial  discretion  to  consider 
special  circumstances  of  the  individual 
case,  and  to  decide  whether  to  evict  the 
tenant.  In  practice,  most  PHAs  will  be 
loath  to  evict  for  minor  or  excusable 
delay  in  accepting  the  PHA  offer  of  a 
lease.  The  authority  for  termination  of 
tenancy  where  the  tenant  fails  to  accept 
the  PHA  offer  of  a  new  lease  or  revision 
will  probably  be  chiefly  used  as  a 


stimulus  for  prompt  return  of  executed 
leases. 

4.  When  Offered 

The  proposed  rule  provides  that  the 
PHA  must  give  written  notice  of  the 
offer  of  a  new  lease  or  revision  at  least 
thirty  days  before  the  proposed  date 
when  the  new  provisions  will  be 
effective.  Under  the  final  rule,  there  is 
no  requirement  for  specific  minimum 
notice  before  the  proposed  effective 
date.  (But  see  section  III.T  of  Preamble, 
concerning  required  notice  at  the  end  of 
a  fixed  term  lease.)  Since  the  new  lease 
does  not  go  into  effect  without 
acceptance  by  the  tenant,  a  specified 
minimum  notice  is  not  necessary.  The 
PHA  can  work  out  the  mechanics  of 
scheduling  offer  and  acceptance  of  a 
new  lease  before  a  desired  effective 
date. 

5.  Term  of  Lease — Fixed  Term  or 
Periodic  Tenancy 

Comment  states  that  the  new  rule 
requires  the  PHA  to  lease  the  unit  for  a 
fixed  term,  rather  than  for  a  lease  term 
which  continues  indefinitely  until 
terminated  for  cause.  Comment  states 
that  the  rule  should  retain  leases  that 
renew  automatically  each  month  until 
terminated  for  cause.  The  use  of  fixed 
term  leases  causes  unnecessary 
paperwork  and  administrative  burden  in 
order  to  renew  the  lease  at  the  end  of 
the  fixed  term. 

In  reality,  the  proposed  rule  did  not 
require  or  encourage  the  use  of  fixed 
term  leases.  Under  the  new  rule,  as 
under  the  old,  the  PHA  has  a  choice 
whether  to  enter  a  lease  for  a  periodic 
tenancy  (month-to-month  or  other 
interval  chosen  by  the  PHA),  or  for  a 
fixed  term.  Both  options  are  equally 
available  to  the  PHA  under  the  old  rule 
or  the  new.  HUD  did  not  propose  any 
change  in  this  system,  and  no  such 
change  is  included  in  this  final  rule. 
Under  either  form  of  lease,  the  public 
housing  tenancy  continues  indefinitely 
until  terminated  for  cause  (see  U.S. 
Housing  Act  of  1937,  section  6(1)(4),  42 
U.S.C.  1437d(l)(4);  §  966.21). 

The  old  rule  provides  that  a  PHA  may 
not  “terminate  or  refuse  to  renew  the 
lease”  other  than  for  cause.  Thus,  if  a 
PHA  chooses  to  use  a  fixed  term  lease, 
the  PHA  is  required  to  renew  the  lease 
unless  there  is  good  cause  for 
termination  of  tenancy.  Similarly,  under 
the  new  rule  the  PHA  may  not  terminate 
the  tenancy  except  for  good  cause 
grounds  (§  966.21).  The  phrase 
“termination  of  tenancy”  is  defined 
(§  966.2)  as  termination  of  the  tenant’s 
“legal  right  to  occupancy  of  the  dwelling 
unit”,  including  “a  decision  not  to  renew 
the  lease  at  the  end  of  the  lease  term”. 


Comment  notes  that  HUD  has 
eliminated  authority  for  use  of  fixed 
lease  terms  in  the  section  8  certificate 
program  (as  well  as  the  section  8 
voucher  program)  because  of  the 
problems  of  fixed  term  leases.  In 
substance,  the  comment  asks  why  the 
same  logic  does  not  support  elimination 
of  fixed  term  leases  in  public  housing.  It 
is  true  that  in  public  housing,  as  in  the 
certificate  program,  the  assisted  tenancy 
continues  indefinitely  unless  terminated 
for  cause.  There  is,  however,  a  central 
structural  distinction  between  the 
programs.  In  the  section  8  program,  the 
flow  of  housing  assistance  payments  to 
the  owner  can  only  continue  so  long  as 
there  is  a  lease.  Where  there  is  a  fixed 
term  lease,  the  section  8  assistance 
payments  immediately  terminate  at  the 
end  of  the  fixed  lease  term  if  a  new 
lease  (and  assistance  contract)  is  not 
entered  (see  Preamble  section  VIII.A  in 
49  FR 12215, 12231-12232,  March  29, 

1984).  In  public  housing,  there  is  no 
parallel  problem  of  assuring  that  the 
flow  of  Federal  subsidy,  and 
consequently  assisted  occupancy  by  the 
tenant,  is  not  interrupted  on  termination 
of  a  fixed  term  lease.  In  the  public 
housing  program,  the  PHA  is  the  owner 
of  the  dwelling  unit.  If  the  PHA  has  not 
entered  a  new  lease,  the  tenant  may 
continue  to  live  in  the  unit  unless  the 
tenancy  is  terminated  for  cause.  There  is 
no  interruption  of  subsidy  or  of  the 
assisted  occupancy.  The  PHA  may  only 
evict  the  tenant  on  a  showing  of  good 
cause. 

HUD  has  not  surveyed  the  extent  to 
which  PHAs  use  fixed  term  leases  or 
periodic  leases.  It  is  HUD’s  impression 
that  most  PHAs  do  not  use  fixed  term 
leases,  but  use  leases  that  renew 
periodically  unless  terminated  for  cause. 
As  stated  in  public  comment  on  this 
rule,  use  of  periodic  leases  reduces  the 
administrative  burden  of  the  PHA,  since 
the  existing  leases  extend  automatically 
until  there  is  a  particular  reason  for 
changing  the  lease.  As  under  the  old 
rule,  the  choice  whether  to  use  a  fixed 
term  or  a  periodic  lease  is  best  left  to 
the  PHA,  since  the  PHA  can  weigh  the 
additional  administrative  burdens  of  a 
fixed  term  lease,  and  any  other  factors 
supporting  use  of  either  form  of  tenancy. 
In  making  the  decision,  the  PHA  may  be 
influenced  by  procedural  or  substantive 
incidents  of  the  tenancy  under  State 
law. 

Because  comment  exhibits 
considerable  confusion  on  the  type  of 
tenancy  which  is  allowed  by  the  new 
rule,  the  final  rule  adds  a  new  provision 
to  clarify  that  the  PHA  has  the  choice  of 
a  fixed  term  or  periodic  tenancy.  The 
rule  now  provides  (§  966.10(b)(2)): 


33254  Federal  Register  /  Vol.  53,  No.  168  /  Tuesday,  August  30,  1988  /  Rules  and  Regulations 


The  term  of  the  lease  may  be  for  a  fixed 
term  tenancy  or  for  a  periodic  tenancy  (e.g., 
month-to-month).  In  either  case,  the  PHA 
shall  not  terminate  the  tenancy  except  in 
accordance  with  [HUD  requirements). 

The  PHA  may  only  evict  the  family  on  a 
showing  of  good  cause. 

T.  Fixed  Term  Lease — Notice  at  End  of 
Lease  term 

A  PHA  may  use  a  fixed  term  lease  or 
a  periodic  lease.  In  the  case  of  a  fixed 
term  lease,  the  lease  does  not  extend 
automatically.  At  the  end  of  the  stated 
lease  term,  the  lease  ends  unless  the 
PHA  and  tenant  enter  into  a  new  lease. 

The  final  rule  adds  a  new  provision 
which  requires  notice  to  the  tenant 
before  the  end  of  a  fixed  term  lease 
(§  966.10(o)(4)).  At  the  end  of  a  fixed 
term  lease,  the  tenant  loses  the  tenure 
and  occupancy  protections  provided  by 
the  lease.  The  end  of  a  fixed  term  lease 
is  a  major  change  in  the  legal  occupancy 
rights  of  the  former  tenant  For  this 
reason,  the  concept  of  termination  of 
tenancy  is  specifically  defined  to 
include  “a  decision  not  to  renew  the 
lease  at  the  end  of  the  lease  term” 

(§  966.2).  The  PHA  must  have  good 
cause  grounds  for  termination  of 
tenancy  (serious  or  repeated  lease 
violation  or  other  good  cause)  (§  996.21). 

For  protection  of  the  tenant  at  the  end 
of  a  fixed  term  lease,  the  rule  provides 
that  at  least  sixty  days  before  the  end  of 
the  fixed  lease  term,  the  PHA  must 
either  offer  the  tenant  a  lease  renewal 
(on  the  same  or  revised  terms),  or  must 
notify  the  tenant  that  the  PHA  has 
decided  not  to  renew  the  lease 
{including  a  statement  of  the  good  cause 
grounds  for  not  renewing  the  lease). 

The  rule  (§  966.10(o)(4))  provides  that: 

at  least  60  days  before  the  end  of  the 
[fixed]  lease  term,  the  PHA  shall  give  written 
notice  to  the  tenant  containing  either: 

(i)  the  offer  of  renewal  (on  die  same  or 
revised  terms),  or 

(ii)  notice  that  the  PHA  has  decided  not  to 
renew  the  lease,  including  a  statement  of  the 
[good  cause]  grounds  *  *  *  for  not 
renewing  the  lease. 

As  the  end  of  the  fixed  term 
approaches,  the  tenant  needs  to  know  if 
the  PHA  intends  to  renew  the  lease,  or 
intends  to  refuse  a  renewal  on 
appropriate  good  cause  grounds. 
Statutory  and  regulatory  requirements 
for  notice  of  lease  termination  do  not 
apply,  since  the  natural  end  of  the  fixed 
lease  term  is  not  a  termination  of  the 
lease.  The  sixty  day  notice  required  by 
this  rule  informs  the  tenant  whether  the 
PHA  intends  to  renew  the  lease  at  the 
end  of  the  fixed  term,  or  to  terminate  the 
tenancy  for  cause.  If  the  PHA  has 
decided  to  terminate  the  tenancy,  the 


tenant  can  prepare  to  leave  the  unit,  or 
to  contest  the  grounds  for  termination. 

The  sixty  day  notice  requirement  only 
applies  at  the  end  of  a  fixed  term  lease, 
but  does  not  apply  to  a  periodic 
tenancy — which  renews  automatically 
unless  terminated  for  cause  (such  as  a 
periodic  tenancy  from  month-to-month 
or  year  to  year).  In  the  case  of  a  periodic 
tenancy,  the  leasehold  will  continue 
indefinitely  unless  the  PHA  gives  notice 
of  lease  termination  (see  §  966.22),  or 
gives  notice  that  the  PHA  is  offering  a 
new  lease  or  revision  (see  §  966.10(o)). 

By  contrast,  a  fixed  term  lease  expires 
automatically  at  the  end  of  the 
predetermined  fixed  term,  and  the  rule 
requires  sixty  day  notice  so  that  the 
tenant  will  know  what  will  happen  at 
the  end  of  the  fixed  term,  and  can  take 
appropriate  action. 

Comment  recommends  that  the  PHA 
be  required  to  state  good  cause  grounds 
for  refusal  to  renew  a  fixed  term  lease  at 
the  end  of  the  lease  term.  This 
recommendation  is  adopted. 

U.  Transition — Applicability  of  New 
Lease  Requirements 

The  rule  provides  that  the  new 
regulatory  lease  requirements  are 
applicable  to  any  lease  which  is 
executed  by  a  tenant  after  the  effective 
date  of  the  rule,  including  the  execution 
of  a  revision  or  extension  after  that  date 
(§  966.12).  The  new  lease  requirements 
do  not  automatically  apply  to 
preexisting  leases,  but  become 
applicable  by  the  positive  contractual 
action  of  the  tenant  in  executing  a  new 
lease,  a  lease  revision,  or  a  lease 
extension  offered  by  the  PHA. 

New  lease  requirements  apply  to  all 
leases  executed  after  the  rule  is 
effective.  However,  there  is  no 
requirement  to  terminate  existing  leases 
wholesale,  or  to  execute  new  leases  by 
a  HUD-imposed  regulatory  deadline. 

The  PHA  is  permitted  to  phase  in  the 
use  of  the  new  regulatory  lease 
requirements  by  determining  when 
tenants  execute  new  lease  documents. 
The  PHA  may  schedule  execution  of 
leases  and  lease  revisions  in  accordance 
with  prior  PHA  practice,  or  other  PHA 
policy  on  conversion  to  use  of  new 
leases.  Under  the  new  rule,  the  PHA  will 
have  considerable  freedom  in  working 
out  timing  of  a  process  to  convert 
existing  leases  to  new  leases  developed 
under  the  new  rule.  The  PHA  is  free  to 
pick  an  appropriate  period  or  point  in 
time  for  execution  of  new  leases,  and 
thus  for  conversion  of  existing  leases  to 
requirements  of  the  new  rule. 

PHA  comment  expresses  a  preference 
for  conversion  at  the  next  reexamination 
of  a  tenant,  to  avoid  the  administrative 
burden  of  operating  for  a  period  under 


different  lease  forms.  HUD  agrees  that 
the  regular  annual  reexamination  may 
be  a  convenient  conversion  point.  The 
offer  of  a  new  lease  may  be  handled  at 
the  same  time  as  other  communications 
with  tenant  in  connection  with  the 
reexamination.  If  tenant  reexamination 
dates  are  staggered  through  the  PHA 
fiscal  year  (to  even  out  the  workload  of 
processing  reexaminations),  the  use  of 
the  annual  reexamination  as  the  point  of 
conversion  would  have  the  effect  of 
staggering  the  lease  conversion  through 
the  PHA  fiscal  year.  During  this  period, 
the  PHA  will  have  some  tenants  on  the 
old  lease  form,  and  some  on  the  new. 
Alternatively,  the  PHA  may  choose  to 
set  a  single  date  for  conversion  of  the 
whole  PHA  program,  to  diminish  the 
period  of  overlap  between  use  of  old 
and  new  lease  forms. 

The  speed  and  form  of  the  conversion 
process  is  affected  by  the  terms  of 
existing  leases,  as  well  as  by  procedural 
and  substantive  requirements  under 
State  law.  The  conversion  process  must 
be  consistent  with  contractual  rights  of 
tenants  under  existing  leases.  Many 
PHAs  use  month-to-month  periodic 
leases,  which  extend  automatically  until 
the  leases  are  terminated  for  cause.  It 
appears  that  in  general  a  lease  may  be 
readily  and  rapidly  converted  by 
offering  a  new  lease,  and  giving  thirty 
day  notice  that  the  old  lease  is 
terminated  in  order  to  permit  conversion 
to  the  new  lease. 

Legal  aid  comment  states  that  PHAs 
should  be  allowed  to  retain  current 
leases  developed  for  use  under  the  old 
rule.  HUD  notes  that  the  new  rule  does 
not  grandfather  lease  forms  developed 
under  the  old  rule.  All  new  leases  must 
comply  with  the  new  rule.  However,  few 
changes  will  be  necessary.  Most 
regulatory  changes  from  the  old  lease 
rule  remove  or  relieve  lease 
requirements  which  are  too  detailed,  or 
which  overly  constrain  the  managerial 
discretion  of  the  PHA.  Therefore,  most 
provisions  which  satisfied  the 
requirements  of  the  old  rule  will  also 
satisfy  requirements  of  the  new  rule. 

The  PHA  may  elect  to  continue  use  of 
the  old  lease  form,  after  making  those 
few  modifications  necessary  to  comply 
with  the  new  rule. 

The  old  rule  provided  that  the  PHA 
grievance  procedure  must  be 
incorporated  in  the  PHA  dwelling  lease 
(old  rule  §  966.50).  Therefore  changes  in 
the  scope  and  shape  of  the  old  PHA 
grievance  procedure  pursuant  to  this 
rule  (see  Part  V  and  Part  VI  of  this 
Preamble)  should  be  accompanied  by 
corresponding  revisions  in  the  grievance 
requirements  incorporated  in  the  PHA 
dwelling  lease  form,  or  by  removing  the 
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grievance  procedure  from  the  lease 
form.  The  new  rule  does  not  require 
incorporation  of  the  PHA  grievance 
procedure  in  the  tenant  lease. 

Because  the  grievance  procedure  was 
incorporated  in  the  old  lease,  the  PHA 
may  have  to  revise  existing  leases  in 
order  to  implement  changes  in  the 
grievance  procedure.  Under  the  old 
lease,  the  tenant  has  a  contractual  right 
to  use  the  grievance  procedure  stated  in 
the  lease.  These  contractual  rights  of  the 
tenant  under  the  existing  lease  may 
therefore  prevent  the  PHA  from  making 
changes  in  the  grievance  process  with 
respect  to  the  tenant  (for  example, 
excluding  termination  of  tenancy  and 
eviction  from  the  PHA  grievance 
procedure).  The  right  of  an  existing 
tenant  to  use  the  old  grievance 
procedure  under  an  existing  lease 
depends  on  the  particular  contractual 
language  by  which  the  grievance 
procedure  was  incorporated  in  the  lease. 
For  example,  a  simple  incorporation  by 
reference  which  binds  the  PHA  to  use 
the  current  PHA  grievance  procedure 
does  not  freeze  the  grievance  procedure 
in  effect  at  the  time  of  lease  execution, 
but  will  accommodate  the  grievance 
procedure  changes  which  are  authorized 
under  this  rule.  In  any  event,  execution 
of  a  new  lease  will  wipe  out  any  rights 
to  use  of  the  old  grievance  procedure  as 
incorporated  in  the  old  lease. 

V.  Turnkey  III  and  Indian  Housing — 
Lease  Requirements 

1.  Turnkey  III  and  Mutual  Help 

In  the  Turnkey  III  and  Mutual  Help 
homeownership  opportunity  programs, 
PHA8  are  required  to  use  the  forms  of 
homeownership  agreement  prescribed 
by  HUD.  In  each  program  the  agreement 
with  the  homebuyer  is  a  long-term  lease 
with  option  to  purchase  (for  a  term  of  25 
or  30  years).  The  form  agreement  does 
not  contain  any  of  the  unreasonable 
provisions  prohibited  for  the  HUD 
housing  subsidy  programs,  or  any  other 
provisions  deemed  unreasonable  by  the 
Department.  Thus,  no  new  regulatory 
action  is  necessary  for  compliance  with 
the  prohibition  of  unreasonable  lease 
provisions  in  the  1983  law. 

Under  the  1983  law,  a  PHA  must  give 
adequate  written  notice  of  lease 
termination,  for  a  minimum  period 
specified  in  the  law  (42  U.S.C. 
1437d(l)(3)).  HUD-prescribed  form 
homeownership  agreements  require 
adequate  30  day  notice  if  a 
homeownership  agreement  is  terminated 
by  the  PHA  for  breach  of  the  agreement 
by  the  homebuyer  (Turnkey  III  and 
Mutual  Help),  or  for  loss  of 
homeownership  potential  (Turnkey  III) 
(see  §  904.107(m)  and  (o),  and  905.424(b) 


of  the  present  rules).  These  existing 
notice  procedures  satify  the  statutory 
requirements  for  notice  of  lease 
termination  under  the  1983  law. 

The  Turnkey  III  and  Mutual  Help 
agreements  also  provide  that  the  PHA 
may  terminate  an  agreement  if  there  is 
no  qualified  successor  (on  death,  mental 
incapacity  or  abandonment  by  the 
homebuyer)  ($  904.107(1)(3)  and 
905.425(g)).  However,  die  existing 
regulations  do  not  explicitly  require 
notice  of  termination  on  this  ground.  The 
regulations  are  therefore  amended  to 
require  adequate  written  notice  of 
termination  in  compliance  with  the  1983 
law.  For  consistency  with  the  other 
termination  provisions  in  the  Turnkey  III 
and  Mutual  Help  regulations,  the  rule 
requires  30  days  notice  of  termination  if 
there  is  no  qualified  successor  to  the 
homebuyer. 

The  Turnkey  III  and  Mutual  Help 
regulations  and  forms  of 
homeownership  agreement  provide 
(§  904.107(m)(l)  and  905.424(a))  that  the 
PHA  may  terminate  the  homebuyer 
agreement  if  the  homebuyer  violates  the 
agreement.  To  accord  with  the  statutory 
standard  for  termination  of  tenancy 
under  the  1983  law  (U.S.  Housing  Act  of 
1937,  section  6(1)(4),  42  U.S.C. 

1437d(l)(4)),  this  rule  amends  the 
regulations  for  these  homeownership 
programs  to  specify  that  the 
homeownership  agreement  may  be 
terminated  for  “serious  or  repeated 
violation”  of  the  agreement. 

The  Turnkey  III  and  Mutual  Help 
homebuyer  agreements  may  also  be 
terminated  if  there  is  no  qualified 
successor  (§  904.107(1)(3)  and 
905.425(g)),  or  (in  Turnkey  III)  if  the 
homebuyer  has  lost  homeownership 
potential  (§  904.107(o)).  Both  of  these 
grounds  for  termination  are  comprised 
in  the  concept  of  “other  good  cause”  for 
termination  of  tenancy,  and  no 
amendment  is  necessary  for  compliance 
with  the  standards  for  termination  of 
tenancy  in  the  1983  law. 

2.  Indian  Rental  Projects 

Historically,  Indian  housing  rental 
projects  have  not  been  covered  by 
regulatory  lease  requirements  for  non- 
Indian  rental  projects  (Part  966),  nor  are 
such  requirements  contained  in  the 
Indian  Housing  regulation  (see  Part  905, 
Subpart  C).  The  new  statutory  lease 
requirements  must  be  implemented  for 
the  Indian  housing  rental  program. 

This  rule  requires  full  compliance  with 
the  statutory  lease  requirements  enacted 
in  1983  (42  U.S.C.  1437d(l)),  but  does  not 
require  use  of  the  more  elaborate  set  of 
regulatory  lease  requirements  imposed 
by  HUD  under  the  1983  law  for  non- 
Indian  rental  projects.  The  rule  provides 


(S  905.303)  that  a  written  lease  shall  be 
entered  between  the  Indian  Housing 
Authority  (IHA)  and  the  tenant  of  a 
rental  unit. 

The  lease  must: 

— Obligate  the  IHA  to  maintain  the 
project  in  a  decent,  safe  and  sanitary 
conditon. 

— Require  the  IHA  to  give  adequate 
written  notice  of  termination  of  the 
lease  in  accordance  with  the 
requirements  (§  966.22)  for  non-Indian 
projects. 

— Require  that  the  IHA  may  not 
terminate  the  tenancy  except  for  the 
statutory  good  cause  grounds 
(§  966.21). 

The  lease  may  not  include  any  of  the 
lease  provisions  prohibited  by  HUD 
(section  966.11). 

IV.  Termination  of  Tenancy 

A.  Grounds 

1.  Statute  and  Rule 

Under  section  6(1)(4)  of  the  U.S. 
Housing  Act  of  1937  (42  U.S.C. 

1437(1)(4)),  the  lease  must  require  that 
the  PHA  may  not  terminate  the  tenancy 
“except  for  serious  or  repeated  violation 
of  the  terms  or  conditions  of  the  lease  or 
for  other  good  cause.”  This  statement  of 
the  grounds  for  termination  of  tenancy 
was  added  in  the  1983  law. 

Under  the  rule  (§  966.21(a)),  a  housing 
lease  must  require  that: 

"The  PHA  shall  not  terminate  the  tenancy, 
and  shall  not  evict  occupants  from  the 
dwelling  unit,  except  for  (1)  serious  or 
repeated  violation  of  the  lease,  or  (2)  other 
good  cause.” 

2.  Other  Good  Cause 

a.  When  PHA  May  Terminate  for 
Other  Good  Cause.  Comment 
recommends  that  the  PHA  should  be 
required  to  give  advance  notice  of 
family  behavior  which  will  in  the  future 
be  good  cause  for  termination  of 
tenancy,  as  in  the  current  regulations  for 
some  of  the  project-based  HUD  subsidy 
programs.  The  comment  states  that  a 
tenant  should  not  be  threatened  with 
eviction  for  grounds  which  are  not 
foreseeable.  The  tenant  should  be  given 
thirty  days  notice  that  specified  future 
conduct  and  action  will  be  “other  good 
cause"  for  termination  of  tenancy. 

This  recommendation  is  not  adopted. 
The  PHA  should  be  able  to  respond 
immediately  to  family  behavior  which 
justifies  a  termination  of  tenancy,  and 
should  not  have  to  wait  for  a  repetition 
of  the  behavior.  Types  of  undesirable 
family  behavior  which  are  anticipated 
by  the  PHA  are  ordinarily  prohibited  in 
the  lease  or  in  PHA  rules.  1116  statutory 
category  of  "other  good  cause”  is  most 
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usefully  applied  to  permit  a  termination 
of  tenancy  for  grounds  not  readily 
foreseeable  by  the  PHA. 

Comment  states  that  there  should  be  a 
more  explicit  regulatory  definition  of 
“other  good  cause”,  and  that  good  cause 
should  be  explicitly  defined  in  the  lease. 
Comment  complains  that  PHAs  may  use 
other  good  cause  as  a  catch-all  category 
that  substantially  negates  good  cause. 

HUD  believes  that  the  concept  of 
other  good  cause  should  be  left  broad 
and  flexible,  as  authorized  by  the 
statute,  for  application  by  PHAs  and  the 
courts  to  a  variety  of  facts  and 
circumstances — including  other  good 
cause  related  to  the  behavior  or 
characteristics  of  the  family,  and  other 
good  cause  related  to  requirements  for 
the  PHA’s  management  of  the  housing. 

Comment  says  other  good  cause 
should  be  limited  to  material  violations 
which  affect  livability  of  the  property,  or 
tenant  health  or  safety.  The  suggestion 
is  not  adopted.  The  proposed  change 
would  unduly  constrict  the  use  of 
termination  for  other  good  cause. 

b.  Termination  At  End  of  Lease  Term. 
In  the  private  rental  market,  a  landlord 
may  terminate  the  lease  during  the  lease 
term  if  the  tenant  violates  the  lease.  At 
the  end  of  the  lease  term,  the  landlord 
may  generally  refuse  to  renew  for  any 
reason  or  no  reason  (although  this 
common  law  principle  may  be  modified 
by  state  statute).  In  the  public  housing 
program,  a  tenancy  continues 
indefinitely  until  terminated  for  cause. 

At  the  end  of  a  lease  term  (including  a 
periodic  or  a  fixed  term),  the  PHA  must 
renew  unless  there  is  good  cause  for 
refusing  to  renew.  The  public  housing 
tenancy  is  open-ended,  and  the  PHA 
therefore  needs  a  flexible  authority  to 
terminate  the  tenancy  at  the  end  of  the 
lease  term,  for  reasons  which  may  not 
have  been  expected  or  included  in  the 
lease. 

During  the  term  of  the  lease,  the  PHA 
is  bound  by  the  lease  with  the  tenant. 
Like  any  landlord,  the  PHA  needs 
authority  to  evict  a  tenant  who  breaches 
a  term  of  the  lease.  It  is,  however,  less 
important  that  the  PHA  should  have  the 
broad  authority  to  evict  during  the  lease 
term,  for  grounds  other  than  violation  of 
the  lease  by  the  tenant.  The  final  rule  is 
therefore  revised  to  provide  that  the 
PHA  may  only  terminate  the  lease  for 
other  good  cause  “at  the  end  of  a  lease 
term"  (§  966.21(c)(1)). 

The  rule  also  describes  how  this 
broad  rule  applies  to  a  fixed  term  lease 
or  to  a  lease  for  a  periodic  tenancy 
(§  966.21(c)(2)): 

A  fixed  term  lease  may  be  terminated  for 
other  good  cause  at  the  end  of  the  fixed  term. 
A  lease  for  a  periodic  tenancy  may  be 
terminated  for  other  good  cause  at  the  end  of 


each  periodic  term.  For  example,  in  the  case 
of  a  month-to-month  tenancy,  the  lease  may 
be  terminated  for  other  good  cause  at  the  end 
of  each  month. 

3.  Violation  of  lease 

a.  Comment  on  Statutory  Standard. 
Some  comment  asserts  that  the  PHA 
should  be  permitted  to  terminate 
tenancy  for  any  lease  violation,  not  only 
for  a  “serious  or  repeated"  violation  as 
provided  under  the  1983  law.  The 
standard  for  termination  of  tenancy  will 
be  subject  to  varying  judicial 
interpretation,  and  will  hinder  ability  of 
PHAs  to  evict.  Comment  suggests  that 
while  any  lease  violation  should  be 
grounds  for  eviction,  the  tenant  should 
have  a  reasonable  time  (not  more  than 
30  days)  to  correct  the  violation. 
Comment  claims  that  the  serious  or 
repeated  violation  standard  is  useless 
and  ambiguous. 

Provision  that  a  PHA  may  only 
terminate  tenancy  for  serious  or 
repeated  violation  of  the  lease  (and  thus 
may  not  terminate  for  a  lease  violation 
which  is  not  serious  or  repeated)  is 
necessary  to  comply  with  the  1983  law 
(U.S.  Housing  Act  of  1937,  section  6(1)  (4), 
42  U.S.C.  1437d(l)(4)).  The  rule  must 
follow  the  statutory  standard. 

The  concrete  day-to-day  operation  of 
the  statutory  standard  depends  on  how 
the  standard  is  applied  by  State 
landlord-tenant  courts  in  individual 
cases.  Under  this  rule,  the  Federal 
statutory  standards  for  termination  of 
tenancy  must  be  included  in  the  public 
housing  lease.  Local  landlord-tenant 
courts  will  apply  the  Federal  standards 
for  termination  of  tenancy  (as  terms  of 
the  public  housing  lease)  to  the  facts  of 
individual  cases.  A  court  has  recently 
noted  that  claims  under  the  termination 
of  tenancy  and  other  lease  provisions 
required  by  the  1983  law  “belong  in 
local  court"  [Edwards  v.  D.C.,  821  F.2d 
651,  653-54  n.2  (DC  Cir.  1987)).  It  is  the 
sense  of  the  Department  that  the 
“serious  or  repeated”  violation  standard 
under  the  1983  law  is  a  reasonably 
workable  basis  for  termination  of 
tenancy  in  the  public  housing  program. 

b.  What  is  a  Serious  or  Repeated 
Violation?  Comment  states  that  HUD 
should  further  define  or  give  examples 
of  what  is  a  “serious”  or  “repeated” 
violation  of  the  lease. 

Under  the  lease,  the  PHA  may  evict 
for  a  single  “serious”  violation  of  the 
lease,  even  if  the  violation  is  not 
repeated.  The  rule  does  not  attempt  a 
comprehensive  definition  of  what  types 
of  violation  are  “serious”.  In  general, 
application  of  this  concept  is  best  left  to 
decisions  by  the  State  landlord-tenant 
court  in  individual  cases. 


However,  the  rule  clarifies  that  the 
PHA  may  treat  several  specific  types  of 
lease  violation  by  the  tenant  as  a 
serious  violation,  and  so  as  grounds  for 
termination  of  tenancy: 

(1)  Failure  to  supply  information  or 
certification  (§  966.21(b)(1))  (see 
discussion  at  section  III.H.2  of 
Preamble). 

(2)  Non-payment  of  rent  or  charges 

(§  966.21(b)(2))  (see  discussion  at  section 
III.G.5.b  of  Preamble). 

(3)  Utility  shut-off  when  tenant  fails  to 
pay  utility  bill  (§  966.10(d)(4)(ii))  (see 
discussion  at  section  III.G.5.e  of 
Preamble). 

The  rule  states  that  the  concept  of 
serious  lease  violation  "includes,  but  is 
not  limited  to”  the  three  mentioned 
cases  (§  966.21(b)). 

Issues  concerning  termination  of 
tenancy  for  non-payment  of  rent  or 
charges,  or  for  failure  to  provide  income 
or  other  information,  are  of  particular 
importance  to  PHA  management  of  the 
program.  The  payment  of  rent,  and  the 
submission  of  required  information  on 
family  information  and  composition,  are 
necessary  to  implement  statutory 
requirements,  and  for  sound 
management  of  public  housing  projects. 
The  rule  provides  that  where  the  tenant 
fails  to  pay  rent  or  charges,  or  fails  to 
supply  information  required  by  the  PHA, 
“the  PHA  may  determine”  that  the 
failure  is  a  “serious”  violation  of  the 
lease  (§  966.21(b)).  See  discussion  at 
section  III.G.5.b  (non-payment)  and 
section  III.H.2  (failure  to  provide 
information)  of  this  Preamble.  These 
provisions  are  a  contractual  affirmation 
that  the  determination  to  treat  a  lease 
violation  as  a  serious  violation 
warranting  termination  of  tenancy  is 
vested  in  the  first  instance  in  the 
administrative  judgment  of  the  PHA. 

The  PHA  has  a  contractual  right  to 
make  the  determination  in  accordance 
with  the  lease. 

The  final  rule  states  that  a  utility  shut¬ 
off  because  of  tenant’s  failure  to  pay  the 
utility  bill  is  a  serious  lease  violation. 
See  discussion  at  section  III.G.5.e  of  this 
Preamble. 

The  concept  of  "repeated”  lease 
violation  is  usually  easy  to  apply. 
Tenant’s  obligations  are  stated  in  the 
lease.  Any  lease  violations  may  be 
grounds  for  termination  if  the  violations 
are  "repeated".  It  should  be  noted  that 
the  lease  does  not  provide  that  the 
tenancy  may  only  be  terminated  for 
repeated  violation  of  the  same  provision 
of  the  lease,  or  for  repetition  of  the  same 
violation.  Any  set  of  repeated  violations 
may  be  ground  for  termination  of 
tenancy. 
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The  old  rule  provides  that  the  PHA 
may  terminate  the  tenancy  for  serious  or 
repeated  violation  of  ‘‘material”  terms  of 
the  lease.  Comment  criticizes 
elimination  of  the  provision  that  the 
violation  must  be  of  a  “material”  term  of 
the  lease.  Elimination  broadens  the  base 
for  eviction,  and  encourages  the  PHA  to 
evict  for  minor  infractions. 

The  final  rule  follows  the  statute,  and 
does  not  include  the  limitation  to 
violation  of  “material”  terms.  All  terms 
of  the  lease  are  part  of  the  contractual 
arrangement  between  the  PHA  and  the 
tenant.  Tenant’s  violation  of  any  lease 
may  result  in  termination  of  tenancy  if 
the  violation  is  either  serious  or 
repeated.  The  limitation  to  serious  or 
repeated  violation  is  a  sufficient 
safeguard  against  eviction  for  trivial  or 
minor  reasons.  The  proposed  restriction 
to  "material”  terms  of  the  lease  implies 
that  there  are  non-material  terms.  The 
tenant  should  not  be  encouraged  to 
believe  that  there  are  any  lease 
requirements  which  may  be  safely 
ignored.  The  lease  is  a  contract,  and  all 
provisions  of  the  contract  are  binding. 
The  retention  of  the  old  “material 
terms”  limitation  may  encourage  judges 
to  reject  eviction  on  subjective  grounds, 
rather  than  to  enforce  the  plain  and 
literal  requirements  of  the  lease. 

4.  Grounds  for  Termination — Other 
Issues 

a.  PHA  Discretion  to  Evict.  Some 
comment  states  that  the  PHA  should 
have  discretion  in  deciding  whether  to 
evict  the  family.  HUD  agrees  that  the 
decision  to  evict  is  a  discretionary 
management  decision  by  the  PHA.  The 
statute  and  rule  establish  minimum 
grounds  for  termination  of  tenancy.  The 
PHA  is  not  required  to  terminate 
tenancy  and  evict  in  every  case  where 
there  is  ground  for  termination  of 
tenancy. 

b.  Effect  of  Federal  Rule  on  State 
Procedures.  Comment  states  that  the 
rule  should  require  compliance  with 
procedural  protections  for  a  tenant 
under  State  law,  or  should  provide  that 
State  law  controls  where  the  Federal 
rule  interferes  with  tenant  protections 
under  State  law.  Comment  expresses 
concern  that  the  rule  deprives  a  public 
housing  tenant  of  rights  of  a  private 
tenant  under  State  law.  Other  comment 
is  concerned  that  the  Federal  rule  may 
preempt  State  protections. 

At  a  minimum,  tenants  are  entitled  to 
all  the  protections  afforded  by  Federal 
law  and  this  rule.  State  law  may  not 
override  rights  under  Federal  law  or 
regulation,  but  may  give  a  tenant  the 
right  to  additional  protections.  Federal 
statute  and  regulation  governing  lease 
rights  and  termination  of  tenancy  in  the 


public  housing  program  is  not  a 
comprehensive  scheme  that  precludes 
other  State  regulation  concerning  this 
subject  To  the  contrary,  it  is  assumed 
that  the  procedural  and  substantive  law 
affecting  a  tenancy  in  the  public  housing 
program  is  compounded  of  elements 
established  by  both  Federal  and  State 
law. 

State  laws  are  binding  without 
incorporation  in  a  Federal  rule,  or  in  the 
Federally-required  lease  requirements. 
State  tenant  protections  may  be 
enforced  through  the  State  courts  or 
other  procedures  available  under  State 
law,  without  any  need  to  create  a 
Federal  right  to  State  law  protections. 

B.  Notice  of  Lease  Termination 

1.  Notice  Period 

Section  6(1)(3)  of  the  U.S.  Housing  Act 
of  1937  (42  U.S.C.  1437d(l)(3)),  which 
was  added  by  the  1983  law,  provides 
that  a  public  housing  PHA  must  use 
leases  lhat  require  “adequate  written 
notice  of  termination  of  die  lease”  by 
the  PHA.  The  law  prescribes  minimum 
notice  periods: 

(A)  a  reasonable  time,  but  not  to  exceed  30 
days,  when  the  health  or  safety  of  other 
tenants  or  public  housing  agency  employees 
is  threatened; 

(B)  14  days  in  the  case  of  nonpayment  of 
rent;  and 

(C)  30  days  in  any  other  case  *  *  *. 

The  statutory  notice  periods  required  by 
the  1983  law  are  essentially  the  same  as 
under  the  old  rule.  The  new  rule  requires 
a  PHA  to  give  notice  of  lease 
termination  in  accordance  with  the  1983 
law  (§  966.22(a)). 

The  rule  requires  fourteen  days  notice 
in  case  of  non-payment  of  rent.  PHA 
comment  states  that  HUD  should  not 
require  written  notice  for  non-payment 
of  rent.  Comment  from  a  tenant 
organization  says  that  ten  days  is  ample. 
In  answer  to  these  comments,  HUD 
notes  that  the  requirement  for  notice  of 
lease  termination,  and  the  fourteen  day 
notice  period  for  non-payment  of  rent, 
are  statutory.  The  notice  may  not  be 
eliminated  or  shortened. 

The  rule  provides  that  if  health  or 
safety  of  tenants  or  employees  is 
threatened,  the  notice  period  must  be  a 
“reasonable  time”  (§  966.22(a)(1)).  The 
statute  and  rule  do  not  state  any  fixed 
minimum  period  for  “reasonable” 
notice.  However,  the  PHA  is  never 
required  to  give  more  than  thirty  days 
notice. 

Comment  recommends  that  the  PHA 
should  have  to  give  notice  for  a 
minimum  of  ten  days,  but  not  more  than 
thirty  days.  Comment  requests  further 
definition  of  “reasonable  time”,  and 
states  that  a  reasonable  time  should 
never  exceed  twenty-four  hours. 


HUD  acknowledges  that  the 
application  of  the  statutory  “reasonable 
time”  standard  to  particular  cases  may 
be  a  subject  of  dispute.  The  PHA  has  a 
legitimate  need  to  know  that  the  PHA’s 
good  faith  judgment  of  what  is  a 
reasonable  time  as  applied  to  a  concrete 
set  of  facts  will  be  sustained  by  the  local 
landlord-tenant  court.  The  PHA  may  be 
tom  between  the  PHA’s  perception  of 
urgency,  and  uncertainty  whether  the 
PHA’s  perception,  and  consequently  the 
PHA’s  decision  on  what  is  a  reasonable 
time,  will  be  upheld  by  the  local 
landlord-tenant  court.  If  the  court 
disagrees,  the  PHA  may  be  forced  to  re¬ 
trace  procedural  steps  for  eviction  of  the 
tenant,  prolonging  time  needed  to  evict 
the  tenant  and  prolonging  also  the 
danger  to  tenants  or  PHA  employees. 

HUD  has  no  basis  for  defining  a  fixed 
reasonable  time,  where  the  notice  period 
is  less  than  thirty  days.  The 
determination  of  reasonableness  should 
be  based  on  the  facts  of  individual 
cases.  HUD  also  believes  that  the 
“reasonable  time”  standard  is  intended 
by  the  Congress  to  leave  room  for 
practical  seat-of-the-pants  judgments  by 
PHA  officials.  HUD  should  not  impose 
an  arbitrary  national  standard. 

However,  the  rule  explicitly 
recognizes  that  the  original  judgment  of 
what  is  a  reasonable  time  can  only  be 
exercised  by  the  PHA,  which  is 
responsible  for  day-to-day  management 
of  die  program.  The  final  rule  provides 
that  in  health  and  safety  cases  notice  of 
lease  termination  may  not  be  less  than 
"a  reasonable  time,  as  determined  by 
the  PHA  *  *  *.”  (§  966.22(a)(1)).  In 
addition,  the  final  rule  states  that  “the 
PHA  may  establish  a  policy  for 
determining  what  is  a  ‘reasonable’  time 
in  different  types  of  cases”  (Id.).  The 
PHA  is  responsible  for  determining  what 
is  a  "reasonable  time”. 

2.  Requirement  for  Adequate  Notice 

In  accordance  with  section  6(1)(3)  of 
the  U.S.  Housing  Act  of  1937  (42  U.S.C. 
1437d(l)(3)),  the  rule  provides  that  the 
PHA’s  notice  of  lease  termination  must 
give  the  tenant  "adequate  written 
notice”  of  a  termination  of  the  lease 
(§  966.22(a)).  The  rule  also  prohibits  use 
of  a  lease  provision  which  would  waive 
the  statutory  and  regulatory  requirement 
for  adequate  notice  of  lease  termination 
(§  966.11(d),  see  section  III.L.3  of 
Preamble). 

Comment  states  that  the  rule  should 
specify  that  the  PHA  may  only  evict 
after  complying  with  HUD  requirements 
for  a  lease  termination  notice.  HUD 
believes  that  further  rule  language  is  not 
necessary  for  this  purpose.  The  rule 
provides  that  the  PHA  must  give  notice 
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of  lease  termination  to  the  tenant,  and 
describes  what  is  required  for  such 
notice.  The  lease,  and  therefore  the 
tenant’s  right  to  occupancy  under  the 
lease,  does  not  terminate  unless  the 
Federally  required  notice  has  been 
given.  Consequently,  the  PHA  may  not 
evict  until  expiration  of  the  required 
lease  termination  notice. 

Comment  states  that  the  requirement 
for  “adequate  written  notice"  is  too 
loose,  and  will  result  in  inconsistent 
enforcement.  However,  the  rule  lists  the 
principal  elements  which  must  be 
included  in  the  lease  termination  notice 
§  966.22(b)  on  contents  of  termination 
notice),  and  also  states  the  minimum 
notice  periods  required  by  the  1983  law. 
The  rule  will  provide  adequate 
instruction  to  the  PHA. 

The  notice  must  “contain  a  specific 
statement  of  the  reasons  for  lease 
termination”  (§  966.22(b)(3)).  Comment 
states  that  the  notice  should  provide 
enough  information  so  that  the  tenant 
can  prepare  a  defense,  and  that  the 
notice  should  state  the  factual  basis  for 
the  reasons,  and  the  source  of  the  facts. 

A  simple  requirement  to  state  the 
reasons  for  lease  termination 
adequately  conveys  the  need  for  an 
informative  statement  on  the  reasons 
why  the  PHA  is  terminating  the  lease. 
HUD  will  not  burden  the  PHA  with  the 
need  to  draft  elaborate  pleadings  setting 
forth  factual  and  legal  reasons  for 
termination  of  the  lease.  The  Federal 
notice  of  lease  termination  does  not 
replace  any  pleadings  or  notices 
required  in  the  State  proceeding  for 
eviction  of  the  tenant.  The  State  court 
eviction  proceeding  is  subject  to 
procedural  requirements  under  State 
law,  and  to  requirements  for  procedural 
due  process  under  the  fourteenth 
amendment  that  allows  the  tenant 
adequate  notice  and  opportunity  to 
present  a  defense. 

Comment  notes  that  the  lease 
termination  notice  should  state  that  the 
PHA  can  only  evict  the  tenant  for  good 
cause.  This  recommendation  is  adopted. 

Under  the  final  rule  the  contents  of 
the  lease  termination  notice  must: 

— State  that  the  PHA  may  only 
terminate  the  tenancy  for  serious  or 
repeated  violation  of  the  lease,  or 
other  good  cause”  (§  966.22(b)(2)). 

— Contain  a  specific  statement  of  the 
reasons  for  lease  termination" 
(§966.22(b)(3)). 

— State  that  the  PHA  may  only  evict 
occupants  from  the  dwelling  unit  (i) 
through  a  civil  court  proceeding  in 
which  the  Tenant  has  the  opportunity 
to  present  a  defense,  and  (ii)  after  a 
decision  by  the  court  on  the  rights  of 
the  parties"  (§  966.22(b)(4)). 


3.  When  Lease  Terminates 

The  October  1982  proposed  rule 
(proposed  §  868.13(b)(1))  provided  that  a 
notice  of  termination  of  tenancy  must 
state  the  “date  the  tenancy  shall 
terminate”.  A  technical  comment  noted 
that  under  termination  procedure  in 
some  States  the  actual  date  of  lease 
termination  is  not  or  cannot  be  known 
at  the  time  the  PHA  gives  the  HUD- 
required  termination  notice.  This  may 
occur,  for  example,  because  the  date  of 
lease  termination  depends  on  future 
events  (such  as  actions  by  the  local 
landlord  tenant  court  after 
commencement  of  the  eviction 
proceeding)  whose  dates  are  not  known 
by  the  PHA  at  the  time  the  PHA  gives 
notice  to  the  tenant.  In  response  to  this 
comment,  the  rule  provides  that  the 
notice  of  lease  termination  must  state 
“when"  the  lease  will  terminate 
(§  966.22(b)(1)).  If  the  date  of  lease 
termination  is  not  known,  the  notice 
may  state  “the  event  by  which  the  lease 
terminates  under  local  procedures”. 

4.  Relation  to  Notices  Under  State  Law 

The  1983  law  does  not  describe  the 
relationship  between  notice  procedures 
under  State  and  local  law,  and  the 
notice  of  lease  termination  required  by 
Federal  law.  The  rule  provides 
(§  966.22(d)(1))  that: 

“A  notice  to  vacate  or  other  notice  under 
State  or  local  law  may  be  combined  with,  or 
run  concurrently  with,  the  notice  of  lease 
termination  *  *  *  *  However,  the  lease  shall 
in  no  event  terminate  before  expiration  of 
(the  minimum  lease  terminatice  notice 
periods  under  the  Federal  statute  and  this 
rule].” 

Under  the  old  lease  and  grievance 
rule,  courts  held  that  the  PHA  may  only 
serve  a  State  notice  to  quit  after 
satisfaction  of  the  lease  termination 
notice  required  by  the  Federal  rule. 
Under  the  1983  law  and  the  new  rule, 
the  Federal  minimum  notice  period  and 
any  State  notice  periods  may  be  run  at 
the  same  time.  The  new  rule  provides 
that  the  State  and  Federal  notices  “may 
run  concurrently".  The  rule  also 
provides  that  although  the  Federal  and 
State  notices  may  be  combined,  the 
lease  does  not  terminate  before  the  end 
of  the  federally  required  notice  of  lease 
termination.  As  recommended  by 
comment,  the  rule  provides  that  the 
HUD  mandated  notice  may  actually  be 
"combined  with"  any  notice  under  State 
or  local  law. 

Comment  endorses  the  change  to 
permit  concurrent  running  of  State  and 
Federal  notice.  The  added  time  for 
sequential  running  of  the  Federal  and 
State  notices,  as  required  by  the  courts 
under  the  old  rule,  is  not  necessary  for 


the  tenant  to  prepare  a  defense  or 
rectify  violation.  The  PHA  should  file  in 
State  court  immediately  on  completion 
of  the  HUD-required  notice.  Delay  in 
commencement  of  State  proceedings 
causes  loss  of  PHA  income,  and 
increase  in  tenant  abuse.  The  National 
Association  of  Housing  and 
Redevelopment  Officials  (NAHRO) 
comments  that  the  prior  requirement  for 
completion  of  fourteen  days  notice  for 
nonpayment  of  the  rent  before  the  PHA 
could  initiate  State  and  local  notice 
procedures  created  tremendous  delays 
in  removing  residents.  NAHRO  states 
that  the  new  rule  provides  PHAs  much 
needed  relief  and  control  in  carrying  out 
eviction  more  expeditiously. 

Comment  claims  that  a  provision  for 
concurrent  running  of  State  and  Federal 
notices  is  contrary  to  law.  However,  it  is 
the  view  of  the  Department  that  the 
notice  procedures  under  the  rule  comply 
literally  and  completely  with  applicable 
Federal  statutory  requirements,  and 
with  the  requirements  of  procedural  due 
process  as  enunciated  by  the  Supreme 
Court.  Unless  HUD  determines  that 
State  and  local  law  require  that  a  tenant 
have  the  opportunity  for  a  fair  hearing  in 
court  before  eviction  from  the  unit,  no 
family  may  be  evicted  until  the  tenant 
has  the  opportunity  for  a  PHA  grievance 
hearing. 

This  rule  seeks  to  avoid  establishment 
of  Federally  imposed  termination 
procedures  which  are  not  required  by 
Federal  law,  and  which  will  impede 
prompt  processing  of  evictions  by  the 
PHA.  Factors  which  lengthen  the 
eviction  process  increase  administrative 
burdens  on  the  PHA,  interfere  with 
enforcement  of  contract  requirements 
against  the  tenant,  result  in  financial 
loss  to  the  PHA  (for  example,  by 
increasing  the  PHA  collection  loss),  and 
are  harmful  to  management  of  the 
project  (for  example  by  prolonging  the 
period  for  eviction  of  a  family  which 
disturbs  other  residents  or  which 
damages  the  unit).  HUD  believes  that 
the  explicit  authorization  in  this  rule  for 
concurrent  running  of  State  and  Federal 
notices  will  contribute  to  efficient  and 
effective  management  of  public  housing 
for  the  benefit  of  the  residents. 

Comment  states  that  if  State  and 
Federal  notices  run  concurrently,  the 
PHA  will  not  negotiate  in  good  faith 
with  the  tenant.  HUD  believes  that 
excessive  built-in  procedural  delays  in 
the  eviction  process  undercut  the 
incentive  of  the  tenant  to  pay  the  rent 
and  comply  with  other  requirements  of 
the  lease.  Thus  the  pyramiding  of  the 
Federal  and  State  notice  periods, 
pursuant  to  judicial  construction  of  the 
old  rule,  probably  tended  to  weaken  the 
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incentive  of  the  tenant  to  negotiate  in 
good  faith  for  payment  of  back  rent  or 
correction  of  family  behavior. 

Comment  says  that  allowing  the  PHA 
to  combine  the  Federal  and  State 
notices  will  be  confusing  to  the  tenant. 
HUD  is  acutely  aware  that  the  existence 
of  separate  Federal  and  State  notice 
procedures,  as  well  as  other  separate 
Federal  and  State  requirements  for 
termination  of  tenancy,  may  result  in 
some  confusion.  At  the  level  of  each 
individual  PHA,  the  uniform  national 
lease  termination  notice,  which  is 
required  to  implement  the  1983  Federal 
law,  interacts  with  different  State 
procedures  and  requirements  for 
termination  of  tenancy.  For  this  reason, 
the  Federal  notice  requirement  will 
operate  in  different  ways  in  different 
localities.  Although  the  public  housing 
lease  termination  notice  is  the  same  for 
all  PHAs,  the  mean  period  for  eviction 
of  a  public  housing  tenant  will  differ  for 
different  PHAs  because  of  differences  in 
local  law  and  local  courts. 

In  1982  HUD  proposed  to  eliminate 
Federally  mandated  minimum  periods 
for  termination  of  a  public  housing 
lease,  thus  eliminating  confusion 
resulting  from  the  overlay  of  Federal 
notice  requirements  on  top  of  existing 
State  notice  procedures.  Because  of  the 
1983  law,  elimination  of  the  Federal 
notice  periods  is  no  longer  an  option.  In 
this  context,  the  rule  is  designed  to 
permit  the  PHA  to  discover  the  best 
possible  way  to  integrate  Federal  and 
State  notice  procedures.  The  rule 
therefore  seeks  to  avoid  unnecessary  or 
over-elaborate  Federal  regulatory 
requirements  that  will  complicate  or 
unreasonably  delay  the  eviction  of  a 
family. 

Where  Federal  and  State  notices  run 
concurrently,  or  are  combined,  the  PHA 
must  nevertheless  comply  with 
requirements  of  each  regulatory 
scheme — and  therefore  the  policies 
reflected  in  Federal  and  State  notice 
requirements.  Sequential  stacking  of 
Federal  and  State  notices  distorts  the 
policy  behind  the  separate  notices,  by 
forcing  the  PHA  to  give  a  longer  notice 
than  intended  by  either  Federal  or  State 
law.  For  example,  under  the  1983  law 
and  this  rule,  the  PHA  must  give 
fourteen  days  notice  for  nonpayment  of 
rent.  This  period  reflects  a  legislative 
judgment  that  this  period  is  adequate 
notice  in  non-payment  cases. 

Similarly,  under  the  Uniform 
Residential  Landlord  and  Tenant  Act, 
the  landlord  may  terminate  a  rental 
agreement  after  fourteen  days  written 
notice  (Uniform  Act,  §  4.201).  This 
period  may  be  presumed  to  reflect  a 
similar  legislative  judgment.  If  a  PHA  is 
forced  to  run  the  Federal  and  State 


termination  notices  consecutively 
(rather  than  concurrently),  the  tenant 
receives  r<ot  fourteen  days  notice,  as 
contemplated  by  each  separate 
legislation,  but  twenty-eight  days 
aggregate  notice,  double  the  period 
contemplated  by  State  or  Federal  law. 
Conversely,  the  concurrent  running  of 
State  and  Federal  notices  permits  full 
satisfaction  of  notice  requirements 
under  both  State  and  Federal  law. 

Comment  objects  to  requiring  fourteen 
days  notice  before  filing  a  State 
“warrant  for  non-payment”.  The  rule 
does  not  instruct  the  PHA  when  to  file 
or  serve  any  document  required  by  State 
law  or  procedure  for  eviction  of  a 
family.  State  process  is  wholly  an 
artifact  of  State  law,  and  may  be  issued 
at  any  time  allowed  by  the  State  law. 

The  rule  does,  however,  remove  any 
Federal  impediment  to  filing  or  serving 
the  State  process  at  the  earliest  time 
allowed  by  the  State  law. 

If  State  process  may  not  be  issued 
until  the  lease  has  been  terminated,  then 
the  issuance  of  State  process  may  be 
delayed  by  notice  periods  required  by 
the  Federal  statute  and  this  rule.  For 
example,  if  State  process  for  non¬ 
payment  cannot  be  issued  until  the  lease 
has  terminated,  the  PHA  must  wait  until 
the  end  of  the  fourteen  day  Federal 
notice  period  for  non-payment  of  rent. 
Since  the  lease  termination  notice 
periods  are  statutory,  HUD  has  no 
power  to  shorten  or  eliminate  the 
required  notice  periods  under  the  1983 
law. 

5.  Relation  to  PHA  Rent  Bill 

A  PHA  suggests  that  to  avoid  delays 
in  lease  termination  for  non-payment  of 
rent,  the  monthly  rent  statement  should 
include  a  notice  that  the  lease  will 
terminate  on  a  stated  day  if  rent  is  not 
paid  in  accordance  with  the  lease.  This 
procedure  would  satisfy  the  lease 
termination  notice  requirement,  as  well 
as  the  PHA  problems  in  collection  of 
rent. 

The  PHA  recommendation  is  adopted. 
The  regulation  provisions  concerning 
notice  of  lease  termination  are  amended 
to  add  new  provisions  which  allow  the 
PHA  to  give  notice  with  the  regular 
monthly  rent  bill  that  the  lease  will  be 
terminated  if  tenant  does  not  pay  the 
rent  bill  on  time.  The  revised  rule 
provides  (§  966.22(d)(2)): 

The  PHA  rent  bill  may  be  combined  with  a 
notice  of  lease  termination  for  nonpayment  of 
rent.  The  notice  of  lease  termination  shall 
state  that  the  lease  will  terminate  if  the  rent 
bill  is  not  paid  when  due. 

The  notice  must  be  in  accordance 
with  all  requirements  for  a  notice  of 
lease  termination  (§  966.22),  including 


the  requirement  for  fourteen  days  notice 
of  termination  for  nonpayment  of  rent 
(§  966.22(a)(2)),  and  requirements 
concerning  contents  of  a  lease 
termination  notice  (§  666.22(b)).  The 
lease  termination  notice  must  be  served 
in  accordance  with  the  requirements  for 
service  of  a  lease  termination  notice 
(§  966.10(l)(2)(ii)).  If  the  termination  of 
tenancy  is  not  excluded  from  the  PHA 
grievance  process,  the  PHA  must  also 
give  notice  of  adverse  action  (in 
accordance  with  §  966.31(b)(2)(i)(B)).  If 
the  PHA  elects  to  give  notice  of  lease 
termination  together  with  the  monthly 
rent  bill,  the  period  of  the  14  day  lease 
termination  notice  runs  from  the  date 
the  notice  is  given. 


A  proposed  decision  to  terminate  the 
tenancy  is  an  adverse  action  by  the 
PHA  (5  966.31(a)(2)(i)).  Lease 
termination  is  included  in  the  regulatory 
definition  of  termination  of  tenancy 
(§  966.2).  Upon  timely  request,  a  tenant 
has  the  statutory  right  to  a  grievance 
hearing  on  a  proposed  lease  termination 
(U.S.  Housing  Act  of  1937,  section 
6(k)(2),  42  U.S.C.  1437(k)(2))  (unless  the 
PHA  has  elected  to  exclude  the 
grievance  from  the  administrative 
grievance  procedure;  see  section  VI  of 
this  Preamble). 

The  PHA  must  notify  the  tenant  of  the 
opportunity  for  a  hearing  on  the 
proposed  lease  termination,  by  giving 
notice  of  proposed  adverse  action  before 
or  combined  with  the  statutory  notice  of 
lease  termination  (§  966.22(d)(3)  and 
§  966.31(b)(2)(i)(B)).  The  tenant  must  be 
given  the  opportunity  for  a  hearing 
before  expiration  of  the  applicable  lease 
termination  notice  period,  if  the  tenant 
makes  a  timely  request  for  a  hearing,  the 
lease  does  not  terminate,  and  the 
occupants  may  not  be  evicted  from  the 
unit  before  completion  of  the  PHA 
grievance  hearing  (§  966.31(e)(1)). 

A  comment  generally  agrees  with 
these  requirements,  but  is  concerned 
that  the  tenant  may  be  able  to  delay 
eviction  by  delaying  the  grievance 
hearing.  HUD  agrees  that  there  is  some 
potential  for  deliberate  tenant-caused 
delay,  and  that  such  delay  could  hold  up 
eviction.  However,  the  PHA  grievance 
procedure  should  be  designed  for 
prompt  scheduling  and  completion  of 
hearings  (see  §  966.32(f)).  The  PHA  can 
structure  the  hearing  process  to 
minimize  or  avoid  unnecessary  tenant- 
caused  delay. 

The  PHA  grievance  procedure  may 
establish  deadlines  for  submission  of 
tenant  grievance  requests 
(§  966.31(c)(2)).  The  grievance  officer 


6.  Relation  to  Notice  of  Proposed 
Adverse  Action 


33260 


Federal  Register  /  Vol.  53,  No.  168  /  Tuesday,  August  30,  1988  /  Rules  and  Regulations 


has  authority  to  regulate  conduct  of  the 
hearing,  including  the  power  to  proceed 
promptly  with  the  hearing  (§  966.32(c)). 
The  hearing  officer  has  ample  authority 
to  control  or  sanction  dilatory  tactics  by 
the  tenant  (or  tenant’s  attorney),  or  by 
the  PHA.  Both  the  PHA  and  the  tenant 
have  a  legitimate  interest  in  expeditious 
handling  of  grievances.  Where  a 
grievance  hearing  is  required  under  the 
statute  and  this  rule,  the  tenant  must  be 
given  the  "opportunity”  for  a  grievance 
hearing.  However,  the  fair  opportunity 
for  a  hearing  does  not  entail 
acquiescence  to  deliberate  or 
unreasonable  delay  by  either  party. 

C.  Eviction  by  Judicial  Process 

1.  Prohibition  of  “Self-Help"  Eviction 

The  rule  provides  that  the  PHA  may 
only  evict  the  unit  occupants  through  a 
“civil  court  proceeding”  (§  966.23(a)).  In 
State  court,  the  PHA  must  show  that 
there  is  ground  for  eviction,  and  the 
tenant  may  present  a  defense.  To 
safeguard  the  tenant’s  opportunity  for  a 
judicial  hearing  before  eviction,  the  rule 
prohibits  the  PHA  from  requiring  tenant 
to  agree  to  lease  provisions  which 
would  sign  away  in  advance  the 
tenant's  right  to  a  judicial  hearing 
(§  966.11(e);  see  also  prohibited  lease 
provisions  passim  (§  966.11)).  To  give 
the  tenant  notice  of  the  opportunity  for 
judicial  hearing  before  eviction,  a  notice 
of  lease  termination  must  advise  the 
tenant  that  the  PHA  may  only  evict  the 
occupants  through  a  civil  court 
proceeding  in  which  the  tenant  has  the 
opportunity  to  present  a  defense 
(§  966.22(b)(4)). 

The  requirement  for  eviction  through 
court  process  is  intended  to  bar  the  use 
of  “self-help"  evictions,  in  which  the 
landlord  evicts  the  tenant  before  a  court 
has  decided  that  there  is  ground  for 
termination  of  tenancy.  The  rule 
precludes  the  use  by  a  PHA  of  non¬ 
judicial  process  for  eviction  of  a  tenant, 
even  if  self-help  evictions  are  permitted 
under  State  law. 

Legal  aid  comment  states  that  the  rule 
should  prohibit  use  of  any  self-help 
remedies,  and  should  prohibit  any 
waiver  of  the  tenant’s  right  to  exclusive 
use  of  judicial  process  for  eviction. 
Comment  asserts  that  some  States  allow 
self-help  eviction  tactics,  such  as 
lockout  or  utility  shut-off,  which 
effectively  deprive  tenants  of  possession 
without  judicial  hearing,  and  that  under 
the  law  in  at  least  one  State  landlords 
may  recover  possession  of  the  premises 
under  criminal  procedure,  which 
includes  a  requirement  for  the  tenant  to 
post  bond,  and  authorization  for  jail  or 
criminal  fines. 


Under  the  rule,  the  occupants  may  not 
be  evicted  unless  the  tenant  has  the 
opportunity  for  a  judicial  hearing  on  the 
tenant’s  defenses  to  eviction,  and  there 
is  a  judicial  decision  that  the  PHA  has 
good  cause  for  termination  of  tenancy 
(serious  or  repeated  violation  of  the 
lease  or  other  good  cause).  The  rule 
does  not  seek  to  enumerate  and 
proscribe  PHA  practices  which 
impermissibly  interfere  with  the  tenant’s 
possession  and  enjoyment  of  the  unit 
before  a  judicial  decision  on  the 
termination  of  tenancy.  The  requirement 
for  eviction  through  judicial  action  is 
amply  stated  in  the  rule.  Actions  by  a 
PHA  which  amount  to  a  dispossession 
without  judicial  action,  e.g.,  a  lockout, 
are  covered  by  the  regulations. 

Evidently,  there  is  a  whole  spectrum 
of  possible  actions  by  a  PHA  respecting 
the  tenant’s  continuing  occupancy.  The 
question  of  whether  PHA  actions  so 
interfere  with  the  tenant's  possession  as 
to  compromise  the  tenant's  right  to  a 
judicial  determination  before 
deprivation  of  full  enjoyment  and 
possession  of  the  unit  is  best  applied  by 
individual  courts  in  individual  cases  (or 
in  the  PHA  administrative  grievance 
procedure  where  the  PHA  has  not  opted 
to  exclude  a  grievance  on  an  eviction  or 
termination  of  tenancy),  rather  than  by 
imposing  additional  Federal  regulatory 
restrictions.  Until  a  judicial 
determination  on  the  tenant's  right  of 
occupancy  under  the  lease,  the  tenant 
possesses  all  of  the  rights  stated  in  the 
iease,  embracing  the  right  to  the 
services,  maintenance  and  utilities 
specified  in  the  lease,  and  the  right  to 
use  and  occupancy  of  the  unit  in 
accordance  with  the  lease. 

Comment  objects  to  the  prohibition  of 
self-help  eviction,  and  to  the 
requirement  for  eviction  through  court 
process.  The  recommendation  to  delete 
these  provisions  is  not  accepted. 
Occupancy  rights  of  assisted  families 
should  not  be  abridged  or  denied 
without  the  opportunity  for  a  fair 
hearing  in  court. 

Comment  asks  authority  to  evict 
without  a  court  hearing  if  the  tenant 
violates  a  court-approved  settlement. 
This  recommendation  is  not  adopted.  In 
all  cases,  the  tenant  should  have  the 
opportunity  for  a  court  hearing  prior  to 
eviction  from  the  unit. 

In  the  rule,  the  term  “eviction"  is 
defined  as  "forcing  the  occupants  to 
move  out  of  the  dwelling  unit"  (§  966.2). 
A  separate  provision,  utilizing  the 
defined  concept  of  eviction,  prohibits 
the  PHA  from  evicting  the  tenant  other 
than  through  a  court  proceeding 
(§  966.23(a)).  Comment  states  that 
“eviction”  should  be  defined  as  forcing 


the  tenant  out  through  “court  action". 

The  change  is  not  adopted.  It  is  most 
precise  to  define  the  concept  of  a  forced 
dispossession  (in  the  definition  of 
"eviction"),  and  to  state  separately  the 
prohibition  of  a  dispossession  (eviction) 
other  than  through  court  action. 

2.  Prohibition  of  Criminal  Process  for 
Eviction 

The  rule  provides  (§  966.23(a)): 

The  PHA  may  only  evict  occupants  from 
the  dwelling  unit:  (1)  Through  a  civil  court 
proceeding  in  which  the  Tenant  has  the 
opportunity  to  present  a  defense,  and  (2)  after 
a  decision  by  the  court  on  the  rights  of  the 
parties. 

The  PHA  may  only  evict  by  using  a 
“civil  court  proceeding”.  The  rule  does 
not  allow  the  use  of  criminal  process  for 
eviction  of  the  tenant.  There  are  several 
reasons  for  this  prohibition: 

— The  State’s  designation  of  particular 
court  process  as  a  “criminal" 
proceeding  indicates  that  the  process 
is  designed  and  intended  by  the  State 
for  punishment  and  deterrence  of 
crime.  The  prime  function  of  the 
eviction  remedy  in  public  housing 
should  not  be  to  punish  or  deter 
criminal  action,  but  to  restore  the  unit 
to  the  PHA  for  rental  to  another 
tenant. 

— Remedies  in  a  criminal  process  are 
more  drastic  than  in  a  civil 
proceeding,  and  are  not  proportioned 
to  the  simple  correction  of  the  injury 
caused  by  the  defendant.  Criminal 
penalties  such  as  jailing  and  criminal 
fines  are  not  necessary  or  appropriate 
remedies  for  removal  of  a  public 
housing  tenant  who  violates  the  lease. 
— Criminal  process  is  designed  to 
determine  if  the  defendant  has 
violated  a  criminal  statute.  In  eviction 
of  a  public  housing  family,  the  central 
question  should  be  whether  the  tenant 
has  violated  the  lease,  or  there  is 
other  good  cause  for  termination  of 
tenancy. 

— Use  of  criminal  process  for  eviction 
may  tag  the  tenant  or  family  members 
with  the  onus  of  criminal  violation,  or 
a  criminal  record.  Behavior  which 
justifies  termination  of  tenancy  (e.g., 
injury  to  other  residents)  may  or  may 
not  be  criminal  in  character.  If 
criminal,  the  crime  may  be 
prosecuted.  However,  the  immediate 
benefit  of  eviction  for  the  PHA  is  not 
the  prosecution  of  crime,  but  the 
possession  of  the  unit.  The  function  of 
regaining  possession  of  the  unit  may 
be  accomplished  through  a  civil 
eviction  process. 

— HUD  is  not  aware  that  any  State  lacks 
an  adequate  civil  eviction  process. 


Federal  Register  /  Vol.  53,  No.  168  /  Tuesday,  August  30,  1988  /  Rules  and  Regulations 


33261 


While  some  comment  urges  that  PHAs 
should  be  allowed  to  use  criminal 
procedures  to  gain  possession  of  the 
unit  in  some  circumstances,  comment 
does  not  allege  the  absence  of  an 
effective  civil  eviction  process  in  any 
jurisdiction. 

Comment  states  that  the  PHA  should 
be  allowed  to  use  criminal  process  to 
evict  a  tenant  who  damages  PHA 
property  or  equipment,  who  is  a  serious 
threat  to  health  or  safety  of  other 
tenants  or  PHA  employees,  or  who 
commits  criminal  offenses. 

The  Preamble  to  the  proposed  rule 
stated  (51  FR  26514,  July  23, 1986)  that 
the  prohibition  of  resort  to  criminal 
proceedings  for  eviction  is  not  intended 
to  regulate  or  interfere  with  the  use  of 
the  criminal  process  by  the  PHA  to 
remedy  a  breach  of  peace  by  members 
of  the  family,  or  resort  to  criminal 
process  for  ejectment  of  a  family  which 
is  damaging  the  unit  or  project,  or 
endangering  other  families  or  PHA 
personnel.  Comments  recommend  that 
this  interpretation  of  the  prohibition 
should  be  added  to  the  text  of  the 
regulation. 

The  final  rule  is  revised  to  describe 
the  intended  relation  between  the 
prohibition  on  use  of  criminal  process 
for  eviction  of  the  occupants,  and  the 
ordinary  and  continuing  role  of  criminal 
process  to  remedy  criminal  behavior  by 
individual  members  of  the  family.  The 
final  rule  provides  (§  966.23(b)): 

The  requirement  for  eviction  through  a  civil 
court  proceeding  is  binding  on  the  PHA,  but 
is  not  intended  to  limit  arrest,  prosecution  or 
other  criminal  enforcement  activities  by 
Federal,  State  or  local  law  enforcement 
authorities  against  members  of  the 
Household  for  any  crime.  The  PHA  and  its 
officers,  employees  or  agents  may  act  as 
complainants  or  witnesses  in  any  criminal 
enforcement  activity,  and  may  cooperate 
with  law  enforcement  authorities  in  any 
criminal  enforcement  activity. 

This  new  language  is  intended  to 
clarify  that  the  prohibition  against  PHA 
use  of  a  criminal  proceeding  for  eviction 
of  the  occupants  does  not  in  any  way 
insulate  the  occupants  from  ordinary 
criminal  process  or  prosecution  for  any 
criminal  act.  Criminal  enforcement  may 
result  in  arrest  or  confinement,  and 
therefore  the  removal  of  a  family 
member  from  the  unit  for  the  period  of 
confinement.  Criminal  enforcement 
against  individual  family  members  does 
not,  however,  directly  determine  the 
contractual  right  of  the  tenant  to 
continued  occupancy  of  the  unit  for 
residence  by  the  family  under  the  lease. 

Crime  or  conviction  of  a  crime  by  a 
family  member  does  not  automatically 
terminate  the  right  to  occupancy  of  the 
unit.  The  contractual  right  to  occupancy 


of  the  unit  is  determined  by  decision  of 
the  landlord-tenant  court  in  a  civil 
eviction  proceeding  brought  by  the  PHA 
against  the  tenant.  In  the  civil  eviction 
proceeding,  criminal  activity  or  criminal 
conviction  is  ground  for  termination  of 
the  legal  right  of  the  tenant  to  occupy 
the  unit.  The  PHA  may  evict  after  the 
court  in  the  civil  eviction  action  decides 
that  the  crime  is  good  cause  for  the 
eviction. 

V.  Administrative  Grievance  Procedure 

A.  Legislation 

Section  6(k)  of  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437d(k);  added  in  1983 
by  section  204  of  the  1983  law)  provides: 

The  Secretary  shall  by  regulation  require 
each  public  housing  agency  *  *  *  to  establish 
and  implement  an  administrative  grievance 
procedure  under  which  tenants  will — 

(1)  be  advised  of  the  specific  grounds  of 
any  proposed  adverse  public  housing  agency 
action; 

(2)  have  an  opportunity  for  a  hearing  before 
an  impartial  party  upon  timely  request  within 
[the  statutory  period  for  a  notice  of  lease 
termination); 

(3)  have  an  opportunity  to  examine  any 
documents  or  records  or  regulations  related 
to  the  proposed  action; 

(4)  be  entitled  to  be  represented  by  another 
person  of  his  choice  at  any  hearing; 

(5)  be  entitled  to  ask  questions  of  witnesses 
and  have  others  make  statements  on  his 
behalf;  and 

(6)  be  entitled  to  receive  a  written  decision 
by  the  public  housing  agency  on  the  proposed 
action. 

An  agency  may  exclude  from  its  procedure 
any  grievance  concerning  an  eviction  or 
termination  of  tenancy  in  any  jurisdiction 
which  requires  that,  prior  to  eviction,  a  tenant 
be  given  a  hearing  in  court  which  the 
Secretary  determines  provide  the  basic 
elements  of  due  process. 

B.  Subject  of  Grievance  Hearing 
1.  New  Rule 

The  old  rule  contained  a  sweeping 
requirement  to  give  a  grievance  hearing 
on  “any  dispute”  concerning  PHA  action 
or  non-action  affecting  the  individual 
tenant.  In  accordance  with  section  6(k) 
of  the  U.S.  Housing  Act  of  1937,  the  final 
rule  requires  a  PHA  to  establish  an 
administrative  grievance  procedure  for 
hearing  on  any  proposed  PHA  adverse 
action  affecting  the  individual  tenant 
(§  966.30(b)). 

The  final  rule  provides  ($  966.31(a)(2)) 
that  proposed  adverse  action  means  any 
of  the  following  proposed  decisions  by 
the  PHA  concerning  an  individual 
tenant: 

(i)  A  proposed  decision  to  terminate  the 
tenancy,  or  to  evict  occupants  from  the 
dwelling  unit. 

(ii)  A  proposed  decision  to  require  the 
Tenant  to  move  to  another  dwelling  unit  *  *  \ 


(iii)  A  proposed  decision  determining: 

(A)  The  amount  of  the  Tenant  Rent  payable 
by  the  Tenant  to  the  PHA  or  the  amount  of 
utility  reimbursement  by  the  PHA  to  the 
Tenant, 

(B)  The  amount,  of  PHA  charges  in  addition 
to  Tenant  Rent  *  *  *,  or 

(C)  The  amount  the  Tenant  owes  the  PHA 
for  Tenant  Rent  or  PHA  charges. 

(iv)  A  proposed  decision  to  take  over 
specific,  concrete,  and  affirmative 
individualized  action  contrary  to  the  interests 
of  a  Tenant. 

2.  Scope  of  Right  To  Grieve 

a.  Legislative  History — Distinction 
Between  PHA  Action  and  PHA  Failure 
to  Act.  The  statutory  grievance 
requirement  under  the  1983  law  finally 
enacted  by  the  Congress  applies  to  “any 
proposed  adverse  public  housing  agency 
action”  (Housing  and  Urban-Rural 
Recovery  Act  of  1983,  Pub.  L.  98-181, 
November  30, 1983,  section  204;  section 
6(k)  of  the  U.S.  Housing  Act  of  1937, 42 
U.S.C.  1437d(k)).  As  originally  reported 
by  the  House  Banking  Committee  in 
May  1983,  the  House  bill  would  have 
required  PHAs  to  provide  tenants  the 
opportunity  to  be  heard  in  accordance 
with  grievance  safeguards  in  the  HUD 
lease  and  grievance  rule  in  effect  at  that 
date,  i.e.,  the  old  lease  and  grievance 
rule.  Under  the  House  Committee  bill, 
the  grievance  requirement  would  have 
applied  to  “public  housing  agency 
actions  or  failures  to  act  that  adversely 
affect  [tenant  and  applicant]  rights, 
duties,  welfare  or  status"  (emphasis 
supplied)  (Report  98-123  on  H.R.  1,  p. 
175).  The  House  Committee  Report 
states  that  “the  bill  provides  that  the 
grievance  procedures  shall  be  available 
for  all  disputes  between  a  PHA  and 
*  *  *  a  tenant  or  former  tenant" 
(emphasis  supplied)  [Id.,  p.  35).  The 
House  Committee  Report  also  states 
that  the  “Committee  contemplates  that 
HUD  will  meet  this  obligation  [to  require 
PHAs  to  maintain  grievance  procedures] 
by  retaining  the  present  regulations" 
(emphasis  supplied)  [Id.,  p.  35). 

The  bill  originally  passed  by  the 
House  of  Representatives  (H.R.  1, 
section  206,  passed  House  on  July  13, 
1983)  contains  the  same  language  on  the 
statutory  grievance  requirement  as  the 
bill  previously  reported  by  the  House 
Banking  Committee.  The  language  of  the 
House  bill  would  have  required  PHA 
administrative  hearings  in  almost  every 
case  in  which  a  tenant  contests  a  PHA 
action  or  failure  to  act  that  affects  a 
tenant’s  rights,  duties,  welfare  or  status. 
Thus  the  original  House  bill  would  have 
essentially  codified  the  grievance 
requirement  under  the  old  HUD  rule. 
This  language  was  not,  however, 
enacted  by  Congress. 
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The  law  finally  enacted  by  the 
Congress  in  November  1983  deleted  the 
broad  grievance  language  in  the  original 
House  bill  (Pub.  L  98-181,  see  legislative 
history  at  97  Stat.  1299).  The  1983  law 
eliminated  the  proposed  requirement, 
contained  in  the  original  House  bill,  to 
establish  a  grievance  procedure  subject 
to  requirements  of  the  old  rule,  to  grieve 
on  disputes  pertaining  to  a  PHA’s 
“failures  to  act”,  or  on  "all  disputes" 
concerning  acts  or  failures  to  act  that 
adversely  affect  tenant  "rights,  duties, 
welfare  or  status”. 

The  Congress  deleted  the  proposed 
requirement  to  grieve  on  PHA  “failures 
to  act”,  and  added  instead  a 
requirement  to  grieve  on  a  “proposed 
adverse  action”  (U.S.  Housing  Act  of 
1937,  section  6(k),  42  U.S.C.  1437d(k)). 

The  legislative  history  supports  the 
conclusion  that  the  statute  only  requires 
a  PHA  to  give  the  tenant  the  opportunity 
to  grieve  on  specific  proposed  PHA 
actions  concerning  the  individual  tenant, 
as  opposed  to  PHA  failure  to  act. 

The  legislative  history  also  indicates 
that  the  grievance  requirement  in  the 
1983  law  does  not  apply  broadly  to  "all 
disputes”  that  adversely  affect  a 
tenant’s  rights,  duties,  welfare  or  status, 
as  under  the  old  rule.  Unlike  the  old 
rule,  the  statutory  grievance  requirement 
does  not  broadly  cover  cases  in  which  a 
tenant  asserts  the  existence  of  a  dispute 
or  potential  dispute  with  the  PHA  (see 
old  rule  §  966.51(a)  and  966.53(a)).  The 
grievance  requirement  applies  to  a  case 
where  the  PHA  is  considering  whether 
to  take  specific,  concrete  and 
affirmative  individualized  “action”,  and 
the  action  is  “adverse”,  i.e.,  contrary  to 
the  interests  of  an  individual  tenant. 

A  decision  by  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit,  in  Samuels  v.  D.C.  et  al.,  770 
F.2d  184  (DC  Cir.  1985),  has  expressed  a 
different  conclusion  on  the  reach  of  the 
statutory  grievance  requirement.  The  DC 
Court  of  Appeals  says  that  Congress 
intended  to  preserve  HUD’s  existing 
regulatory  grievance  structure,  and  that 
the  statutory  grievance  requirement 
applies  to  all  tenant  disputes  covered 
under  the  then-extant  HUD  regulation. 
The  Samuels  court  rejects  the  position 
that  the  new  statutory  grievance 
requirement  applies  only  to  proposed 
affirmative  future  action  against  a 
tenant  and  denies  that  there  is  a 
statutory  distinction  between  action  and 
failure  to  act 

HUD  was  not  a  party  to  this  case. 
Therefore,  the  court  had  no  opportunity 
to  consider  the  interpretation  of  the 
statute  by  the  agency  which  administers 
the  statute.  Many  decisions  affirm  that 
the  interpretation  of  the  administering 
agency  is  entitled  to  deference  by  the 


courts.  The  Supreme  Court  recently 
remarked  that  “HUD’s  opinion  as  to 
available  tenant  remedies  under  the 
Housing  Act  is  entitled  to  some 
deference  by  this  Court”  ( Wright  v. 
Roanoke,  479  U.S.  — ,  — ,  107  S.  Ct.  766, 
772  (1987)). 

The  decision  by  the  Samuels  court  is 
based  on  a  plain  misunderstanding  of 
the  legislative  history  of  the  statutory 
grievance  requirement.  The  court’s 
reading  of  legislative  intent  is  based  on 
the  original  House  Bill,  not  on  the  bill 
actually  passed  by  the  Congress.  To 
support  the  court’s  view  of  the  meaning 
of  Section  6(k),  the  decision  repeatedly 
cites  the  House  Committee  Report  (and 
also  cites  a  statement  by  a  Congressman 
on  the  floor  of  the  House).  The  court  did 
not  know,  and  was  not  informed  by  the 
parties,  that  the  actual  language  of  the 
law  finally  passed  by  the  Congress 
differs  radically  from  the  language 
originally  approved  by  the  House  and 
the  House  Committee.  (The  briefs  and 
record  on  appeal  in  Samuels  do  not 
contain  any  mention  or  explanation  of 
the  difference  between  the  House  bill 
and  the  final  statute.)  Indeed,  the 
changes  from  the  bill  proposed  by  the 
House  demonstrate  that  Congress 
rejected  the  broad  grievance 
requirement  originally  proposed  by  the 
House.  The  changes  show  that  Congress 
did  not  intend  to  codify  the  broad 
existing  regulatory  grievance 
requirement  for  disputes  between  the 
PHA  and  a  tenant,  and  that  the  statutory 
grievance  requirement  only  applies  to  an 
adverse  action  proposed  by  a  PHA. 

In  accordance  with  the  1983  law 
passed  by  the  Congress,  the  final  rule 
(§  966.31(a))  requires  the  PHA  to  provide 
the  tenant  the  opportunity  for  a  hearing 
on  any  proposed  adverse  action.  The 
rule  (§  966.31(a)(2))  specifies  what 
proposed  PHA  actions  are  adverse 
actions  on  which  the  tenant  must  be 
given  the  opportunity  for  a  hearing. 

Comment  from  the  legal  aid 
community  vehemently  protests  the 
distinction  between  PHA  action  and 
non-action,  asserting  that  the  tenant 
should  have  a  broad  right  to  grieve  on 
the  PHA’s  failure  to  act  Comment 
objects  to  HUD’s  reading  of  the 
legislative  history  of  the  1983  law,  and 
objects  that  HUD  does  not  acquiesce  in 
the  decision  of  the  DC  Court  of  Appeals 
in  Samuels. 

The  House  bill  provided  that  the  PHA 
must  grieve  on  any  PHA  “actions  or 
failures  to  act."  The  law  finally  passed 
by  the  Congress  and  signed  by  the 
President  provides  that  tenants  must 
have  the  right  to  grieve  on  any  proposed 
"adverse  public  housing  agency  action." 
Legal  aid  comment  states  that  HUD 
relies  too  much  on  this  change  in  the 


wording  of  the  statute,  and  that  HUD 
should  instead  rely  (as  did  the  court  in 
Samuels )  on  the  Report  of  the  House 
Banking  Committee  in  reporting  out  the 
original  language.  Comment  states  that 
the  PHA’s  denial  of  the  tenant’s  request 
for  action  amounts  to  affirmative  action. 

Comment  states  that  the  1983  law  did 
not  enact  a  new  grievance  requirement, 
but  codified  the  language  “always  used” 
to  define  what  is  grievable  under  the  old 
rule.  This  assertion  is  false.  The  old  rule 
provided  that  a  grievance  is  "any 
dispute"  a  tenant  may  choose  to  raise 
“with  respect  to  PHA  action  or  failure  to 
act"  concerning  the  individual  tenant 
(§  966.53(a)  of  the  old  rule).  The  law 
passed  in  1983  only  requires  a  grievance 
hearing  on  a  proposed  “adverse  action”. 
The  language  of  the  old  rule  is  sharply 
different  from  the  language  of  the  1983 
law. 

In  substance,  legal  aid  comment  asks 
HUD  to  ignore  the  actual  language  and 
history  of  the  1983  law.  The  legal  aid 
position  does  not  square  with  the  plain 
and  literal  language  of  the  statute,  which 
in  terms  requires  a  grievance  hearing 
only  for  a  proposed  adverse  "action”. 
Treating  the  PHA  refusal  to  act  as  an 
affirmative  proposed  adverse  action,  as 
proposed  by  public  comment,  erases  the 
deliberate  statutory  distinction  between 
PHA  action  and  non-action. 

The  fact  that  Congress  did  not  require 
a  grievance  hearing  for  a  PHA  failure  to 
act  is  clearly  shown  by  deletion  oF  the 
prior  House  bill  language  that  mandated 
a  grievance  hearing  on  a  PHA  “failure  to 
act”.  This  legislative  history  was  not 
known  to  the  court  in  Samuels.  HUD 
will  follow  the  law.  HUD  will  not 
pretend,  as  suggested  by  l.he  comment, 
that  the  law  passed  by  the  Congress 
was  the  same  as  the  bill  originally 
passed  by  the  House. 

The  law  finally  enacted  by  the 
Congress  in  1983  does  not  define 
“adverse  action”.  The  differences 
between  the  original  House  bill  and  the 
1983  law  as  passed  indicate  that  the 
Congress  intended  to  leave  the 
Department  a  degree  of  administrative 
discretion  in  defining  the  ambit  and 
operation  of  the  new  grievance 
requirement,  rather  than  bind  HUD  to 
continue  the  specific  grievance 
requirements  under  the  old  rule. 

On  February  5, 1988,  the  President 
signed  into  law  a  broad  housing  bill, 
titled  the  Housing  and  Community 
Development  Act  of  1987  (HCD  Act  of 
1987)  (Pub.  L.  100-242,  February  5, 1988). 
During  the  process  leading  to  enactment 
of  the  HCD  Act  of  1987,  there  was  an 
unsuccessful  attempt  to  amend  the 
grievance  requirement  under  the  U.S. 
Housing  Act  of  1937.  The  bill  first 
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passed  by  the  House  of  Representatives 
would  have  amended  the  grievance 
provision  to  require  a  grievance  hearing 
on  PHA  “failure  to  act",  in  addition  to 
proposed  PHA  adverse  “action” 

(proposed  amendment  of  section  8(k)  of 
the  U.S.  Housing  Act  of  1937  at  section 
119  of  S.  825,  as  passed  by  the  House  of 
Representatives  on  6/17/87; 
Congressional  Record  6/17/87,  H  5110). 
This  proposed  amendment  was 
eliminated  in  Conference,  and  was  not 
included  in  the  law  finally  enacted  by 
the  Congress.  The  Conference  Report 
states  (Rpt.  100-426,  p.  167): 

The  House  amendment  contained  a 
provision  that  was  not  contained  in  the 
Senate  bill  to  clarify  that  the  mandatory 
public  housing  grievance  procedure  cover[s] 
a  PHA’s  failure  to  act,  as  well  as  its  actions. 
The  conference  report  does  not  contain  the 
House  provisions. 

Congress  has  always  intended  that  the 
mandatory  public  housing  grievance 
procedure  apply  to  failures  to  act,  such  as 
failure  to  maintain  housing  in  decent 
condition,  failure  to  provide  timely  subsidy 
increases  when  incomes  drop,  or  failure  to 
provide  appropriate  utility  allowances.  In 
fact,  the  court  ruling  in  Samuels  v.  District  of 
Columbia.  77 0  F,2d  184  (DC  Cir  1985) 
confirmed  that  PHA  omissions  or  failures  to 
act  are  grievable.  HUD,  however,  has 
published  proposed  regulations  [HUD's 
proposed  lease  and  grievance  rule  of  )uly  23, 
1986]  which  create  an  artificial  distinction 
between  actions  and  omissions.  Therefore, 
the  conferees  intend  that  HUD  revise  these 
regulations  to  be  consistent  with  the  ruling  in 
Samuels.  (Emphasis  supplied.) 

HUD  must  respectfully  demur  to  the 
interpretation  of  the  1983  law  stated  in 
the  Conference  Report  on  the  HCD  Act 
of  1987.  First,  the  proposed  amendment 
of  the  statutory  grievance  requirement 
was  not  included  in  the  1987  Conference 
Report,  and  was  not  passed  by  the 
Congress.  HUD  is  only  bound  by  law 
enacted  by  the  Congress.  Second,  the 
Conference  Report  is  not  law  in  itself. 
Third,  the  1987  Conference  Report 
language  does  not  construe  language  of 
the  1987  law,  but  purports  to  construe 
language  passed  :n  a  prior  Congress. 
These  after-the-fact  remarks  in  1987  are 
not  part  of  the  legislative  history  of  the 
1983  law.  They  are  not  evidence  of  the 
legislative  process  and  thinking  that  led 
to  enactment  of  the  1983  law.  Fourth,  the 
construction  posed  by  the  1987 
Conference  is  inconsistent  with  the 
actual  legislative  history  and  legislative 
language  of  the  1983  law. 

b.  PHA  Adverse  Action — (1)  Proposed 
Rule  and  Comments.  The  rule  requires  a 
PHA  to  grieve  on  an  adverse  action.  The 
rule  defines  {§  966.31(a)(2))  what  PHA 
actions  are  adverse  actions.  The  PHA 
must  give  the  tenant  the  opportunity  for 


a  grievance  hearing  on  any  proposed 
adverse  action. 

In  the  proposed  rule,  HUD  defined 
adverse  action  to  cover  three  specific 
cases  when  the  PHA  proposes  to  take 
action  contrary  to  interests  of  the 
family:  When  the  PHA  seeks  to  evict  the 
family,  requires  the  family  to  transfer 
from  one  public  housing  unit  to  another, 
or  determines  rent  or  PHA  charges. 

Legal  aid  comment  contends  that 
adverse  action  is  too  narrowly  defined 
in  the  proposed  rule.  HUD  should  not 
shave  the  grievance  requirement  to  the 
bare  minimum.  Comment  claims  that 
restricting  the  grievance  right  to  specific 
PHA  actions  defined  in  the  rule  violates 
the  statutory  requirement  for  grievance 
on  any  proposed  adverse  action. 

Legal  aid  comment  urges  HUD  to 
vastly  open-up  the  types  of  PHA  actions 
which  must  be  treated  as  grievable 
adverse  actions.  Comment  states  that 
the  rule  should  contain  an  open-ended 
definition  of  adverse  action.  The  rule 
should  give  examples  of  adverse  action, 
but  recognize  that  other — non-listed — 
actions  may  be  adverse.  The  family 
should  have  a  broad  right  to  grieve  on 
PHA  actions,  including  a  PHA  claim  that 
the  family  has  violated  PHA  rules,  PHA 
issuance  of  a  warning  to  the  family,  or  a 
PHA  demand  to  inspect  the  unit.  HUD 
should  retain  a  very  broad  grievance 
requirement  similar  to  the  grievance 
requirement  under  the  old  rule. 

The  PHA  should  give  the  tenant  notice 
of  the  opportunity  for  hearing  when  the 
PHA  sends  any  notice  “adverse"  to  the 
tenant. 

Legal  aid  comment  states  that 
grievance  hearings  benefit  the  PHA  and 
tenant  families: 

— The  grievance  hearing  is  a  remedy  for 
lawless  and  arbitrary  action  by  a 
PHA.  The  grievance  process  deters 
PHA  misconduct. 

— Tenants  feel  alienated  and  powerless. 
The  grievance  process  is  an  outlet  for 
tenant  frustration. 

— The  grievance  process  is  a  good 
mechanism  to  resolve  disputes.  The 
grievance  process  helps  PHA 
management,  and  can  save  time  and 
money. 

— Narrowing  the  grievance  process  is 
a  hardship  to  tenants.  Tenants  must  risk 
eviction  to  challenge  PHA  action. 

Some  comment  states  that  the 
language  of  the  rule  is  not  clear  as  to 
whether  the  list  of  three  cases  which 
constitute  adverse  action  under  the 
proposed  rule  is  an  exclusive  list.  PHA 
comment  asserts  that  the  rule  invites  the 
conclusion  that  any  PHA  action  is 
adverse.  Legal  aid  comment  objects  to 
the  implication  that  the  listed  cases  are 


the  only  grievable  adverse  actions  by  a 
PHA. 

In  general,  PHAs  and  PHA 
organizations  strongly  support  the  new 
grievance  process  proposed  by  HUD, 
and  HUD's  proposed  definition  of 
adverse  action.  The  tenant  should  not  be 
allowed  to  grieve  on  “any  dispute” 
concerning  PHA  action  or  non-action.  A 
broad  grievance  requirement  is 
cumbersome,  and  interferes  with 
operation  by  the  PHA. 

PHA  comment  on  the  expense  and 
administrative  burden  of  the  old 
grievance  requirement  is  also  discussed 
in  section  VLB  of  this  Preamble  (which 
deals  with  the  procedure  for  excluding 
eviction  cases  from  the  PHA’s 
administrative  grievance  process). 

Public  comment  on  the  original  proposed 
rule  (published  in  December  1982) 
discusses  many  of  the  arguments  for  and 
against  changes  in  the  scope  of  the  old 
grievance  procedure.  Comment  is 
summarized  in  the  Preamble  to  the 
proposed  rule  published  in  July  1986 
(Preamble,  section  IV.A,  51  FR  26504, 
26514-15,  July  23, 1986). 

(2)  Right  to  Grieve  on  PHA  Adverse 
Action — (a)  Definition  of  Adverse 
Action.  Under  the  language  of  the  1983 
law,  the  PHA  must  grieve  on  any 
proposed  adverse  action  by  a  PHA.  On 
the  face  of  the  statutory  language,  there 
is  no  duty  to  grieve  unless  three 
elements  are  present:  (1)  That  the  PHA 
proposes  some  “action”  (as  discussed 
above  in  section  V.B.2.a  of  this 
Preamble),  (2)  that  the  action  is 
"proposed”  by  the  PHA,  and  (3)  that  the 
proposed  action  is  “adverse”  to  the 
tenant.  The  statute  does  not  obligate  the 
PHA  to  give  a  hearing  on  any  action,  as 
urged  by  legal  aid  comment,  but  only  on 
actions  which  are  “proposed”  by  the 
PHA,  and  which  are  "adverse"  to  the 
interest  of  the  tenant.  The  concept  of 
proposed  adverse  action  only  applies  to 
a  case  where  the  PHA  is  considering 
taking  (“proposes”  to  take)  specific, 
concrete  and  affirmative  individualized 
action  contrary  to  (“adverse”  to)  the 
interests  of  a  tenant 

PHAs  and  tenants  need  to  know  what 
kinds  of  PHA  action  are  “adverse” 
action  for  which  the  PHA  must  give  the 
opportunity  for  a  hearing.  The  statute 
does  not  precisely  define  how  to  apply 
the  concept  of  adverse  action.  HUD  has 
authority  to  issue  a  legislative  rule 
which  defines  what  types  of  PHA  action 
must  be  treated  as  “adverse”  action. 
This  authority  is  based  on  HUD’s  broad 
power  to  issue  rules  concerning  HUD 
programs  (section  7(d)  of  the  HUD  Act, 
42  U.S.C.  3535(d)),  and  also  on  HUD’s 
specific  statutory  responsibility  to  issue 
regulations  which  implement  the 
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administrative  grievance  requirement 
(U.S.  Housing  Act  of  1937,  section  6{k), 

42  U.S.C.  1437d(k)). 

Under  the  proposed  and  final  rules, 
adverse  action  includes  a  PHA  decision 
which  affects  the  critical  interest  of  the 
assisted  tenant  in  continuing  to  live  in 
public  housing  (eviction),  in  living  in  the 
same  unit  (requiring  tenant  to  move  to 
another  public  housing  unit),  and  in  the 
amount  the  tenant  must  pay  to  the  PHA 
(rent  or  PHA  charges).  The  rule  provides 
that  proposed  adverse  action  includes 
§  966.31(a)((2)): 

— A  proposed  decision  to  terminate  the 
tenancy,  or  to  evict  the  occupants. 

— A  proposed  decision  to  require  the 
Tenant  to  move  to  another  dwelling 
unit. 

— A  proposed  decision  determining  the 
amount  of  rent  or  PHA  charges,  or  the 
amount  the  Tenant  owes  the  PHA  for 
rent  or  charges. 

In  practice,  these  three  types  of  PHA 
decision  and  action  comprise  the  vast 
majority  of  instances  in  which  a  PHA 
contemplates  taking  concrete  action 
adverse  to  the  individual  tenant.  Indeed, 
it  is  difficult  to  imagine  plausible 
scenarios  of  proposed  PHA  adverse 
action  other  than  the  three  specified 
cases.  However,  to  assure  that  the 
opportunity  for  a  grievance  hearing  is 
not  denied  for  “any"  proposed  adverse 
action  in  accordance  with  the  1983  law, 
the  final  rule  adds  to  the  definition  of 
adverse  action  a  provision  that  adverse 
action  also  includes  a  “proposed 
decision  to  take  other  specific,  concrete, 
and  affirmative  individualized  action 
contrary  to  the  interests  to  a  Tenant” 

§  966.31(a)(2)(iv)). 

Comment  states  that  the  tenant  should 
have  the  right  to  grieve  if  the  PHA 
refuses  to  abate  die  rent  for  alleged 
PHA  non-performance  of  unit 
maintenance.  A  PHA  proposed  decision 
determining  "the  amount  the  Tenant 
owes  the  PHA  for  Tenant  Rent  ****’’ 
is  included  in  the  definition  of  proposed 
adverse  action  §966.31(a)(2)(iii)(C)).  The 
PHA  is  therefore  required  to  grieve  on 
the  decision.  A  PHA’s  decision  that  the 
rent  will  not  be  abated  is  part  of  the 
positive  determination  of  how  much  the 
tenant  owes  to  the  PHA,  and  is 
grievable  under  the  rule. 

(b)  PHA  Warnings.  Comment  suggests 
that  the  PHA  should  have  to  give  the 
tenant  a  hearing  if  the  PHA  issues  a 
warning.  The  PHA  may  tell  the  tenant 
that  behavior  by  family  members  is  a 
violation  of  the  project  rules,  and  that  if 
the  behavior  continues  the  PHA  may 
take  action  to  evict  the  tenant.  If  the 
PHA  ultimately  takes  action  to 
terminate  the  tenancy,  the  tenant  will 
have  the  right  to  a  hearing  on  the 


proposed  termination  of  tenancy.  The 
question  therefore  is  not  whether  the 
PHA  must  give  a  grievance  hearing  if  the 
PHA  finally  decides  to  take  action  to 
terminate  the  tenancy.  The  question  is 
whether  the  PHA  must  give  a  hearing  on 
preliminary  statements  by  the  PHA 
which  may  or  may  not  ever  lead  to  any 
concrete  action  by  the  PHA  against  the 
tenant,  whether  HUD  must  therefore 
accelerate  tenant's  right  to  a  grievance 
hearing. 

HUD  believes  that  the  1983  law  does 
not  require,  and  program  policy  does  not 
support,  imposing  a  Federal  requirement 
to  grieve  on  warnings  or  other  initial 
statements  by  the  PHA  that  may 
possibly  be  followed  by  PHA  action 
adverse  to  the  tenant.  Acceleration  of 
the  PHA’s  duty  to  give  a  grievance 
hearing  inhibits  the  day-to-day  effort  of 
the  PHA  to  work  out  problems  with 
tenant  families,  and  to  educate  families 
in  the  responsibilities  of  tenancy.  The 
issuance  of  a  warning  can  be  a 
constructive  tool  to  induce  the  tenant  to 
comply  with  the  lease  or  PHA  rules, 
avoiding  the  need  for  eviction  of  the 
family. 

If  the  right  to  grieve  is  available  too 
early — before  a  PHA  has  definitively 
decided  to  evict  a  family — the  grievance 
requirement  may  inhibit  frank  and  free 
communication  between  the  PHA  and 
the  tenant.  The  grievance  process  takes 
up  the  time  of  PHA  personnel,  including 
the  time  to  prepare  for  administrative 
hearings  and  the  time  to  give  evidence 
at  the  hearings.  For  this  reason,  PHA 
personnel  may  be  reluctant  to  warn 
tenants  that  family  behavior  violates  the 
lease  or  PHA  rules,  or  that  the  family 
could  be  evicted  if  the  behavior  is 
continued.  The  consequence  of  such 
reluctance  leads  in  two  directions.  First, 
the  general  level  of  project  discipline 
may  decline.  PHA  officials  may  relax 
the  pressure  for  a  tenant  to  comply  with 
PHA  requirements.  Second,  PHAs  may 
proceed  directly  to  eviction.  Instead  of 
counselling  or  warning  a  tenant,  the 
PHA  may  move  more  rapidly  to  evict  a 
family  which  fails  to  comply  with  the 
lease. 

c.  PHA  Non-Action — Denial  of  Right 
to  Grieve.  Legal  aid  comment  argues 
that  it  is  bad  policy  to  deny  a  sweeping 
right  to  grieve  on  a  PHA’s  refusal  to  take 
action  desired  by  a  tenant.  PHA  failure 
to  act  should  be  a  required  grievance 
subject.  Often  PHA  wrongs  against  a 
tenant  take  the  form  of  the  PHA’s  failure 
to  act.  PHA  inaction  can  harm  public 
housing  residents.  The  availability  of  the 
grievance  remedy  should  not  be  limited 
to  cases  of  conscious  proposed  action 
by  the  PHA. 

Comment  claims  that  broadening  the 
grievance  right  to  cover  PHA  inaction  is 


best  for  the  PHA  and  for  the  tenant,  or 
that  refusal  to  provide  a  grievance 
process  for  PHA  inaction  is  poor 
management.  Comment  states  that  the 
grievance  process  is  an  effective  tool  to 
make  the  PHA  take  necessary  action, 
such  as  action  to  maintain  tenant  units. 

If  the  PHA’s  failure  to  act  is  not 
grievable,  the  grievance  process  is 
almost  useless  as  a  vehicle  to  improve 
conditions  for  individual  tenants,  for 
example  by  requiring  a  PHA  to  repair 
units  that  violate  local  code.  The  tenant 
must  risk  eviction  to  challenge  PHA 
non-action,  by  raising  the  PHA’s  non¬ 
action  as  a  defense  to  eviction. 

According  to  comment,  the  following 
are  examples  of  the  type3  of  PHA  non¬ 
actions  on  which  the  PHA  should  be 
compelled  to  grieve:  PHA  violation  of 
the  lease,  refusal  to  maintain  or  repair 
(obligations  under  the  lease  or  State 
law),  refusal  to  abate  rent  if  a  unit  is  not 
repaired,  refusal  to  grant  a  request  for 
transfer  to  another  unit,  refusal  to  adjust 
rent,  refusal  to  add  new  family  members 
(as  authorized  residents  of  the  unit), 
refusal  to  take  action  against  offending 
neighbors. 

In  the  final  rule,  the  PHA  is  required 
to  give  a  grievance  hearing  to  the  tenant 
on  any  proposed  adverse  action. 
However,  the  rule  does  not  exceed  the 
Federal  grievance  right  beyond  the 
requirements  of  the  1983  law.  A  tenant 
does  not  have  the  right  to  a  grievance  to 
challenge  a  PHA’s  non-action  or  refusal 
to  act. 

Federal  law  only  requires  a  grievance 
hearing  on  a  decision  by  the  PHA  to 
take  positive  action  adverse  to  a  tenant. 
The  law  does  not  require  grievance 
hearing  on  a  PHA  non-action.  Public 
comment  recommends  that  HUD 
broadly  extend  the  hearing  right  to 
cases  of  PHA  inaction.  However, 
comment  does  not  make  a  persuasive 
argument  for  broadly  expanding  the 
grievance  requirement  beyond  PHA 
adverse  action,  as  required  by  the  law. 
The  Congress  has  implicitly  weighed  the 
putative  advantage  of  creating  a  broader 
grievance  right  against  the  restriction  of 
local  autonomy,  and  against  the 
problems  of  operating  a  grievance 
apparatus  that  applies  to  PHA  non¬ 
actions.  HUD  does  not  have  sufficient 
reason  to  impose  a  duty  for  the  PHA  to 
grieve  on  PHA  non-action,  and  PHA 
non-action  is  beyond  the  reach  of  the 
1983  law. 

Coverage  of  PHA  non-action  would 
vastly  enlarge  the  sphere  of  project 
management  potentially  subject  to 
determination  by  hearing  officers  in 
individual  grievance  hearings. 
Allocation  of  authority  to  hearing 
officers  fragments  the  process  of  making 
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decisions  affecting  project  management 
and  the  lives  of  project  residents. 
Extension  of  the  sphere  controlled  by 
PHA  hearing  officers  is  correspondingly 
a  contraction  of  the  sphere  controlled  by 
PHA  management.  Where  hearings  are 
required,  day  to  day  actions  by  PHA 
management  may  be  reviewed  and 
reversed  by  decision  of  a  hearing  officer. 
For  effective  management,  the  PHA 
needs  a  broad  right  and  ability  to 
determine  how  projects  are  run. 

Dramatic  extension  of  the  grievance 
process  dramatically  diminishes  the 
ability  of  the  PHA  to  manage  the 
housing  for  the  over-all  benefit  of  the 
residents. 

An  administrative  hearing  is 
sometimes  a  suitable  process  to  decide 
if  the  PHA  has  rightly  applied  laws  or 
rules  to  the  case  of  a  particular  tenant 
However,  an  administrative  hearing  is 
not  a  suitable  process  for  determining 
matters  committed  to  management 
discretion.  The  PHA  decision  whether  or 
not  to  take  action  desired  by  a  tenant 
most  often  involved  matters  properly 
committed  to  the  judgment  and 
discretion  of  the  PHA,  not  matters  that 
can  be  or  should  be  decided  by  the 
simple  and  unambiguous  application  of 
a  governing  legal  rule. 

Comment  states  that  a  PHA  should 
have  to  give  a  hearing  if  the  PHA 
refuses  to  take  action  against  a 
neighboring  family.  This  is  preeminently 
a  type  of  case  where  the  PHA  must 
exercise  a  difficult  and  properly 
discretionary  management  judgment, 
that  should  properly  be  tempered  by 
compassion  for  both  of  the  families,  and 
by  the  interest  of  other  project  families. 
The  basis  of  decision  is  not  readily 
reducible  to  any  formula  or  legal  rule. 

Comment  states  that  the  PHA  should 
have  to  give  a  hearing  on  the  tenant’s 
request  for  transfer  to  another  unit  (not 
just  when  the  PHA  has  decided  to  make 
the  tenant  move).  Comment  notes,  for 
example,  that  an  old  couple  may  ask  for 
transfer  to  a  bigger  unit  so  that  a 
relative  can  move  in;  a  tenant  may 
request  transfer  on  advice  of  a  doctor;  a 
disabled  tenant  may  request  transfer  to 
a  suitable  unit.  However,  these  are  all 
cases  where  the  PHA  should  have 
administrative  discretion  to  respond  to 
varied  circumstances.  They  are  not 
cases  which  should  be  controlled  by 
precise  and  inflexible  rules  determined 
in  advance.  Consequently  also,  they  are 
not  cases  that  should  be  assigned  to 
decision  by  a  hearing  officer. 

A  PHA  has  at  its  disposal  a  limited 
number  of  units.  Typically,  the  demand 
is  much  larger  than  the  supply.  A  unit  is 
only  occupied  by  one  family  at  a  time. 
Therefore  a  decision  to  use  the  unit  for 
occupancy  by  some  particular  family, 


such  as  a  family  that  wants  to  move  to  a 
better  unit  or  a  bigger  unit,  is  effectively 
a  decision  to  deny  the  unit  to  other 
families,  including  families  on  the  PHA 
waiting  list.  Thus  the  decision  to  grant 
or  deny  the  transfer  request  is  not 
usually  controlled  by  a  simple  rule.  HUD 
should  not  require  that  such  decisions 
be  placed  in  the  hands  of  a  hearing 
examiner. 

In  some  cases,  a  tenant  may  claim 
that  a  PHA’s  failure  to  act  is  a  violation 
of  a  rule — for  example,  a  PHA’s  failure 
to  maintain  the  unit  in  decent,  safe  and 
sanitary  condition  in  accordance  with 
the  lease.  Even  in  such  cases,  PHA 
funds  and  maintenance  resources  are 
limited.  It  is  impossible  for  the  PHA  to 
fix  all  units  at  the  same  time.  The  PHA 
legitimately  needs  to  decide  the  relative 
priority  of  different  maintenance 
demands.  In  a  context  of  scarce 
resources,  the  decision  on  how  to 
allocate  maintenance  resources  between 
different  units  and  tenants  is  a 
legitimate  management  decision,  not  a 
decision  that  should  be  mechanically 
handed  over  to  a  hearing  officer. 

PHA  failure  to  perform  concrete 
obligations  to  the  tenant  under  the  law 
or  the  lease  may  present  difficult 
problems,  for  which  there  is  no  easy  or 
universal  solution,  and  for  which  the 
tenant  may  not  have  any  simple  remedy, 
short  of  litigation.  Nevertheless,  the 
Department  is  not  convinced  that  these 
problems  can  be  facilely  solved  by 
imposing  a  national  grievance 
requirement  for  PHA  inaction. 

Since  1975,  PHAs  have  been  subject  to 
the  extensive  administrative  grievance 
requirement  under  the  old  lease  and 
grievance  rule.  This  grievance 
requirement  applied  to  the  PHA’s  failure 
to  act  Legal  aid  comment  urges  HUD  to 
retain  the  substance  of  the  grievance 
coverage  under  the  old  rule.  However, 
experience  under  the  old  rule  does  not 
demonstrate  that  this  broad  grievance 
coverage  results  in  a  higher  level  of  PHA 
compliance  with  the  lease  and  the  law. 
In  comment  on  this  rulemaking,  and  in 
other  forums,  PHAs  assert  that  the  old 
grievance  requirement  has  been  difficult 
and  expensive  to  administer,  and  has 
contributed  to  management  problems  of 
the  PHAs. 

In  this  rule,  the  definition  of  "adverse” 
action  is  not  indiscriminately  extended, 
as  advocated  by  legal  aid  comment,  to 
all  manner  of  miscellaneous  PHA  non¬ 
actions.  Rather,  the  final  rule  follows  the 
line  of  distinction  enacted  by  the 
Congress  in  1983.  The  rule  requires  a 
PHA  to  grieve  on  any  proposed  adverse 
action,  but  not  on  PHA  nonaction.  PHA 
comment  indicates  that  the  over-broad 
extension  of  the  right  to  grieve  can  drain 
PHA  resources,  and  can  distort  the 


management  of  public  housing  projects. 
The  statutory  concept  of  adverse  action 
exhibits  Congressional  recognition  that 
the  grievance  rights  should  be  limited  to 
critical  and  central  cases  when  the  PHA 
proposes  to  take  positive  action  against 
the  tenant. 

Legal  aid  comment  objects  to  HUD’s 
review  that  the  statutory  concept  of 
adverse  action  applies  to  conscious  and 
specific  individualized  action  contrary 
to  the  interests  of  the  tenant  The 
comment  states  that  when  a  PHA  denies 
a  request  for  transfer,  the  PHA  is  acting 
consciously,  is  considering  an 
individualized  matter,  and  is  acting 
contrary  to  interests  of  the  family. 
However,  this  example  concerns  a  PHA 
non-action  in  response  to  a  family 
request.  The  example  does  not  concern 
a  proposed  action  by  the  PHA.  The 
tenant  does  not  convert  a  PHA  non¬ 
action  into  a  grievable  proposed  action 
by  submitting  a  request  to  be  refused  by 
the  PHA. 

The  notion  of  “proposed"  adverse 
action  clearly  conveys  the  statutory 
sense  that  the  type  of  action  which  is 
grievable  under  the  law  proceeds 
initially  from  the  initiative  of  the  PHA, 
such  as  the  action  of  the  PHA  in  seeking 
to  evict  the  tenant.  In  a  common  sense 
understanding,  the  PHA  does  not 
oridinarily  "propose"  to  take  a  non¬ 
action  (such  as  not  sending  a  plumber  to 
the  unit). 

The  PHA  also  does  not  “propose”  to 
deny  action  requested  by  the  tenant. 

The  PHA  simply  fails  or  refuses  to  take 
the  requested  action. 

Comment  assumes  that  the  statutory 
requirement  to  grieve  on  "proposed 
adverse  action”  applies  to  PHA  non¬ 
action.  In  this  view,  then,  the  scope  of 
matters  to  be  grieved  would  include 
“proposed  adverse  non-actions".  In  the 
real  world,  this  concept  has  little 
meaning  or  potential  practical 
application.  PHAs  do  not  "propose”  to 
take  non-action  adverse  to  the  interest 
of  the  tenant.  The  assertion  that 
proposed  “action”  includes  proposed 
“non-action”  is  not  supported  by  the 
text  of  the  statute,  or  by  the  legislative 
history.  Rather,  the  test  of  the  statute 
refers  only  to  “action",  and  not  to  non¬ 
action.  Further,  the  Congress  deleteo  the 
proposed  requirement  to  grieve  on  PHA 
non-action  under  the  original  House  bill. 

Comment  protests  that  the  distinction 
between  action  and  non-action  is 
somehow  arbitrary.  HUD  remarks  that 
the  distinction  proceeds  directly  from 
the  plain  and  literal  language  of  the 
statute.  The  Congress  made  this 
distinction  by  eliminating  the  coverage 
of  PHA  failure  to  act  contained  in  the 
original  House  bill  (see  discussion  of 
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legislative  history  in  section  V.B.2.a  of 
this  Preamble).  The  Congress  also 
expressed  this  distinction  by  adding  to 
the  original  language  of  the  House  bill 
the  requirement  that  the  PHA  must  give 
the  opportunity  to  grieve  on  a 
“proposed"  adverse  action.  A  PHA  does 
not,  in  the  normal  sense  of  the  term, 
“propose"  to  do  nothing.  The  PHA 
proposes  to  take  some  “action”,  and  the 
grievance  right  only  applies  when  the 
PHA  is  proposing  to  take  action  that  is 
also  “adverse”  to  the  tenant. 

The  1983  law  provides  that  the  tenant 
must  be  advised  of  the  “specific  grounds 
of  any  proposed  adverse  public  housing 
agency  action”  (U.S.  Housing  Act  of 
1937,  section  6(k)(l),  42  U.S.C. 

1437d(k)(l)).  Thus  the  PHA  must  give  the 
tenant  notice  of  grounds  for  a 
“proposed”  action.  The  statute 
contemplates  notice  to  the  tenant  of  a 
specific  adverse  action  which  the  PHA 
expects  to  take  in  the  future  respecting 
the  tenant,  not  notice  of  an  already 
existing  non-action  (e.g.,  an  alleged 
failure  to  maintain  the  unit)  which  the 
tenant  may  want  to  challenge. 

Comment  claims  it  is  arbitrary  to 
distinguish  between  a  case  when  the 
PHA  charges  the  tenant  for  repairs  (a 
grievable  adverse  action]  and  when  the 
PHA  refuses  to  make  repairs  (a  non- 
grievable  non-action).  Similarly 
comment  states  that  it  is  arbitrary  to 
distinguish  between  a  case  when  the 
PHA  requires  the  tenant  to  move 
(grievable)  and  a  case  when  the  PHA 
denies  the  tenant’s  request  for  a  transfer 
(non-grievable).  However,  in  these 
examples,  there  are  plain  and 
substantial  differences  between  the 
actions  which  are  grievable  and  the  non¬ 
actions  which  are  not.  The  cases  which 
are  grievable  under  the  rule  each 
involve  a  proposal  by  the  PHA  to  take 
away  something  which  the  tenant 
already  possesses — a  public  housing 
unit  or  money  in  the  tenant’s  pocket. 

The  cases  which  are  not  grievable  under 
the  rule  involve  the  desire  of  a  tenant  for 
something  which  the  tenant  wants  but 
does  not  yet  have  (such  as  repair  of  the 
unit,  or  a  move  to  a  new  unit).  The 
distinction  between  grievable  and  non- 
grievable  cases  under  the  statute  and 
this  rule  is  both  reasonable  and 
practical. 

d.  Termination  of  Tenancy  or 
Eviction.  Section  6(k)  of  the  U.S. 

Housing  Act  of  1937,  as  added  by  the 
1983  law,  states  the  circumstances  in 
which  the  PHA  may  exclude  from  its 
administrative  grievance  procedure 
“any  grievance  concerning  any  eviction 
or  termination  of  tenancy”  (42  U.S.C. 
1437d(k)).  Conversely,  the  statutory 
language  implies  that  unless  so  excluded 


a  PHA  decision  for  eviction  or 
termination  of  tenancy  is  an  adverse 
action  upon  which  the  tenant  may  ask 
for  a  grievance  hearing. 

A  PHA  must  have  a  good  cause 
reason  for  action  to  terminate  legal 
rights  of  occupancy  (“termination  of 
tenancy"),  or  to  force  the  occupants  to 
move  from  the  unit  (“eviction”) 
(definitions  in  §  966.2).  The  statutory 
grievance  scheme  assures  that  the 
tenant  may  not  be  compelled  to  move 
from  the  unit  without  the  opportunity  for 
either  an  administrative  grievance 
hearing  before  the  PHA,  or  a  due 
process  hearing  in  State  court,  on  the 
question  of  good  cause. 

‘Termination  of  tenancy"  (§  966.2) 
includes  a  termination  of  the  lease 
during  the  term,  or  a  decision  not  to 
renew  the  lease  at  the  end  of  the  term. 

e.  Rent  or  PHA  Charges  (1)  What  is 
Grievable?  The  PHA  must  grieve  on  a 
proposed  adverse  action.  The  rule 
provides  (§  966.31(a)(2)(iii))  that  adverse 
action  includes  a  PHA’s  determination 
of: 

1.  The  amount  of  tenant  rent  payable 
by  the  tenant  to  the  PHA  or  the  amount 
of  utility  reimbursement  by  the  PHA  to 
the  tenant. 

2.  The  amount  of  PHA  charges  in 
addition  to  tenant  rent. 

3.  The  amount  the  tenant  owes  the 
PHA  for  tenant  rent  or  PHA  charges. 

The  final  rule  clarifies  that  the  tenant 
may  grieve  if  the  PHA  does  not  conduct 
a  reexamination  of  family  income  (i)  for 
more  than  a  year  after  the  last 
examination  or  reexamination,  or  (ii) 
after  receiving  information  concerning  a 
change  in  family  income  or  composition 
between  regularly  scheduled 
reexaminations  (§  966.31(a)(4)).  The  rule 
provides  that  the  PHA’s  determination 
of  the  amount  of  tenant  rent  payable  by 
the  tenant  to  the  PHA  in  the  absence  of 
a  reexamination  is  included  in  the 
concept  of  adverse  actions  affecting 
determination  of  tenant  rent.  The  PHA’s 
decision  to  continue  charging  the 
amount  of  rent  determined  at  a  prior 
examination,  without  conducting  a 
reexamination  of  tenant  rent,  is  a 
positive  determination  of  tenant  rent, 
and  is  grievable  under  the  rule. 

The  definition  of  what  is  grievable 
under  the  final  rule  covers  both  the 
PHA's  determination  of  the  tenant’s  rent 
and  the  PHA’s  determination  of  charges 
other  than  rent.  Potentially,  there  are 
two  types  of  issues  concerning  the  PHA 
determination  of  rent  or  charges.  First, 
the  tenant  may  question  whether  PHA 
has  correctly  computed  the  amount  of 
the  tenant  rent  or  PHA  charge.  For 
example  the  tenant  may  claim  that  the 
PHA  has  overstated  family  income,  and 


that  the  tenant  rent  based  on  the  family 
income  should  be  less  than  the  amount 
determined  by  the  PHA.  Second,  the 
tenant  may  assert  that  the  tenant  owes 
less  than  the  amount  claimed  by  the 
PHA.  The  tenant  may  assert  that  the 
tenant  has  already  paid  the  amounts 
claimed  by  the  PHA.  Both  types  of 
issues  are  covered  by  the  grievance 
process  under  the  rule. 

(2)  Need  for  Hearing  on  Determination 
of  Rent.  The  amount  of  rent  paid  by  a 
public  housing  tenant  is  determined  by  a 
statutory  formula  (U.S.  Housing  Act  of 
1937,  section  3(a),  42  U.S.C.  1437a(a)). 

For  most  public  housing  tenants,  the  rent 
is  30  per  cent  of  adjusted  income.  (The 
HUD  regulation  on  how  to  determine 
tenant  rent  is  24  CFR  Part  913.)  Under 
HUD  regulations,  the  total  rent  paid  by 
the  tenant  (“total  tenant  payment”) 
includes  an  allowance  (“utility 
allowance”)  for  a  reasonable  amount  of 
utilities  that  must  be  paid  directly  by  the 
tenant  to  the  utility  supplier.  The  tenant 
must  pay  the  PHA  the  difference 
between  the  total  rent  and  the  utility 
allowance.  (The  difference  is  called 
“tenant  rent".) 

Under  the  rule,  the  tenant  may  ask  for 
a  grievance  hearing  to  examine  if  the 
PHA  has  correctly  computed  the  rent 
(but  not  to  grieve  the  PHA’s 
determination  of  the  utility  allowances 
for  the  program;  see  section  V.D.2.b  of 
this  Preamble.)  The  hearing  may  also 
consider  whether  the  tenant  paid  the 
rent  determined  by  the  PHA. 

Comment  suggests  that  the  PHA 
should  not  have  to  give  a  hearing  on  the 
PHA  calculation  of  the  amount  of  rent, 
or  on  the  PHA’s  determination  that  the 
tenant  has  not  paid  the  rent.  Comment 
notes  that  the  PHA  rent  calculation  is 
based  on  information  supplied  by  the 
tenant  or  on  third  party  verification.  If 
the  tenant  questions  the  calculation,  the 
issue  can  be  handled  by  the  PHA’s 
internal  supervisory  review.  With 
respect  to  grievance  on  non-payment  of 
rent,  comment  states  that  non-payment 
is  an  objective  and  readily  determinable 
fact.  The  hearing  requirement  gives  a 
delinquent  more  time  to  pay  than  other 
tenants,  and  results  in  loss  of  income  to 
the  PHA. 

HUD  disagrees  with  the  suggestion 
that  non-payment  of  rent  should  not  be 
a  subject  of  the  grievance  process.  There 
may  be  legitimate  factual  or  legal 
questions  bearing  on  the  correctness  of 
the  PHA’s  decision  on  the  amount  owed 
by  a  tenant. 

The  final  rule  requires  that  the  PHA 
grieve  on  the  PHA’s  calculation  of  the 
amount  of  rent,  or  on  the  PHA’s 
determination  that  the  tenant  has  not 
paid  the  rent.  For  both  types  of  question, 
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it  is  often  easy  to  decide  whether  the 
PHA  determination  is  correct  Review  of 
the  PHA  determination  is  the  proper 
office  of  the  hearing  process.  The  tenant 
may  raise  significant  and  legitimate 
questions.  In  the  case  of  a  rent 
determination,  the  tenant  may  be  able  to 
show  that  the  PHA  misapplied  HUD 
requirements  for  calculation  of  tenant 
rent  to  the  information  supplied  by  the 
tenant  In  the  case  of  a  PHA  claim  that 
the  tenant  has  not  paid  the  rent,  the 
tenant  may  be  able  to  show  that  the 
PHA  has  not  entered  a  tenant  payment 
in  the  PHA  books  (e.g.,  by  showing  a 
receipt  or  check).  If  the  tenant  claim  is 
frivolous  or  ill-founded,  the  claim  may 
be  quickly  and  readily  rejected  by  the 
hearing  officer. 

The  hearing  process  has  a  price.  A 
hearing  inevitably  involves  cost  and 
administrative  effort  for  the  PHA. 
However,  PHA  determinations  that  a 
tenant  must  pay  a  specific  amount  of 
rent  or  charges  to  the  PHA  are  clearly 
adverse  to  the  tenant,  and  are  properly 
identified  in  this  rule  as  "adverse 
actions”  under  the  1983  law.  Rent  and 
other  charges  by  the  PHA  directly  affect 
the  pocketbook  of  the  tenant.  Because 
families  in  public  housing  are  poor,  a 
requirement  for  the  tenant  to  pay  a 
given  amount  has  a  more  serious  effect 
on  the  family  budget  than  for  a  family  of 
a  higher  income. 

Use  of  the  hearing  process  may  avoid 
the  later  need  for  eviction  of  the  family. 
A  tenant’s  non-payment  of  the  amounts 
assessed  by  the  PHA  as  rent  or  charges 
is  one  of  the  most  common  grounds  for  a 
termination  of  tenancy  or  eviction.  If  the 
hearing  officer  finds  that  the  tenant  is 
right,  non-payment  is  generally  removed 
as  a  potential  ground  for  termination.  If 
the  hearing  officer  finds  that  the  amount 
assessed  by  the  PHA  must  be  paid,  then 
the  tenant  knows  that  the  money  must 
be  paid. 

The  final  rule  provides  that  the  tenant 
may  grieve  on  the  PHA’s  determination 
of  the  amount  of  rent  that  the  tenant 
must  pay  the  PHA  (or  the  amount  of 
utility  reimbursement  by  the  PHA  to  the 
tenant)  §  966.31(a)(2)(iii)(A)). 

(3)  Tenant  Request  to  Change  Rent  or 
PHA  Charges — (a)  Submission  of 
Request  When  the  PHA  redetermines 
tenant  rent,  the  PHA  must  give  written 
notice  of  the  new  rent  to  the  tenant 
(§  966.10(c)(2)).  Similarly,  the  PHA  must 
give  written  notice  of  any  charges  which 
are  not  included  in  the  rent 
(§  966.10(e)(l)(ii)).  The  notice  informs 
the  tenant  when  the  new  rent  or  charge 
must  be  paid. 

After  receiving  notice  of  the  rent  or 
charge,  the  tenant  may  claim  that  the 
rent  or  charge  is  mistaken,  and  ask  the 
PHA  to  change  the  determination.  For 


example,  if  the  PHA  notifies  the  tenant 
of  a  charge  for  claimed  damage  to  the 
unit,  the  tenant  may  assert  that  the  unit 
was  damaged  because  the  PHA  failed  to 
perform  required  maintenance,  and  that 
the  charge  should  be  removed.  After  the 
PHA  receives  the  tenant’s  request  to 
change  rent  or  charges  stated  in  a  PHA 
notice,  the  PHA  may  grant  or  deny  the 
requested  change. 

The  provisions  of  the  proposed  rule 
was  Intended  to  give  the  tenant  the 
opportunity  for  a  grievance  hearing  if 
the  PHA  denies  a  change  in  rent  or 
charges  when  requested  by  the  tenant. 
However,  comment  correctly  notes  that 
there  is  a  discrepancy  between  the 
proposed  rule  text  and  Preamble.  In  the 
Preamble,  a  PHA’s  proposed  decision 
denying  a  request  to  modify  the  PHA’s 
determination  of  rent  or  PHA  charges 
was  included  in  the  definition  of 
proposed  adverse  action.  In  the 
proposed  rule  text,  however,  adverse 
action  was  defined  as  the  PHA’s 
proposed  decision  determining  tenant 
rent  or  charges.  Comment  objects  to 
defining  adverse  action  as  the  refusal  of 
a  family’s  request  for  modification  of  the 
PHA’s  determination  or  rent  or  tenant 
charges,  rather  than  as  the  original 
imposition  of  the  rent  or  charge. 

In  the  final  rule,  HUD  substantially 
follows  the  approach  of  the  regulation 
text  in  the  proposed  rule — the  tenant 
may  grieve  the  PHA’s  determination  of 
rent,  or  of  PHA  charges  in  addition  to 
rent  (§  966.31(a)(2)(iii)).  In  this  approach, 
there  is  a  clearer  distinction  between 
definition  of  the  cases  when  the  tenant 
has  the  right  to  grieve  (“proposed 
adverse  action”),  as  against  definition  of 
the  PHA’s  authority  to  establish  the 
procedures  by  which  a  tenant  may 
exercise  the  right. 

HUD  must  issue  regulations  which 
require  a  public  housing  PHA  to 
establish  and  implement  an 
administrative  grievance  procedure  for 
proposed  adverse  action  (U.S.  Housing 
Act  of  1937,  section  6(k),  42  U.S.C. 
1437d(k».  The  PHA  grievance  procedure 
may  include  rules  on  how  and  when  the 
tenant  may  exercise  the  right  to  a 
grievance  hearing.  The  administrative 
grievance  procedure  may  provide  that  a 
tenant  who  wants  to  challenge  the  PHA 
determination  in  an  administrative 
grievance  hearing  must  first  ask  the 
PHA  to  change  the  determination. 

The  rule  provides  that  a  tenant’s 
request  to  change  the  PHA 
determination  of  rent  or  charges  must  be 
submitted  in  the  form  and  manner 
prescribed  in  the  PHA’s  administrative 
grievance  procedure  (§  966.31(c)(l)(iv)). 

(b)  Deadline  for  Requesting  Change  in 
Rent  or  Charges.  The  administrative 
grievance  procedure  may  provide  that  a 


request  to  change  the  PHA 
determination  of  rent  or  charges  must  be 
submitted  by  a  reasonable  deadline  as 
determined  by  the  PHA 
(§  966.31  (c)(l)(i)).  Comment  criticizes  the 
absence  of  a  requirement  to  notify  a 
tenant  of  the  deadline  to  request  a 
change.  The  PHA  should  give  notice  that 
the  tenant  will  lose  the  right  to  a 
grievance  hearing  if  the  tenant  misses 
the  deadline. 

Comment  asserts  that  the  lack  of 
notice  violates  due  process.  This 
assertion  does  not  properly  distinguish 
between  the  right  to  an  administrative 
grievance  hearing  and  the  right  to 
occupy  the  unit.  The  PHA  may  not 
repossess  the  unit  unless  the  tenant  has 
opportunity  for  a  due  process  hearing  to 
determine  whether  there  is  good  cause 
for  termination  of  tenancy.  A  due 
process  hearing  may  take  the  form  of  a 
judicial  process  for  eviction  of  the 
family.  If  the  tenant  does  not  submit  a 
timely  request  to  change  the  PHA 
determination,  the  tenant  loses  the 
opportunity  for  an  administrative 
grievance  hearing  before  the  PHA.  The 
tenant  does  not  lose  the  right  or 
opportunity  for  a  due  process  judicial 
hearing.  If  the  PHA  moves  to  terminate 
tenancy  for  non-payment  of  the  rent  or 
charges  determined  by  the  PHA,  the 
tenant  may  challenge  the  determination 
in  court. 

HUD  agrees,  however,  that  if  the  PHA 
wants  to  set  a  deadline  for  tenant  to 
request  a  change  in  rent  or  charges,  the 
PHA  should  give  notice  that  the  tenant 
will  lose  the  opportunity  for  an 
administrative  grievance  hearing  unless 
the  tenant  meets  the  PHA  deadline.  The 
final  rule  states  (5  966.31(c)(1))  that: 

(i)  The  administrative  grievance  procedure 
may  provide  that  a  Tenant  who  wants  a 
change  in  the  rent  or  charges  determined  by 
the  PHA,  as  stated  in  the  PHA  notice  of  rent 
or  charges,  must  ask  the  PHA  to  change  the 
determination  by  a  reasonable  deadline  as 
determined  by  the  PHA. 

(ii)  The  PHA  notice  of  rent  or  PHA  charges 
must  give  notice  of  the  deadline.  The  time  for 
the  Tenant  to  ask  for  a  change  in  the  rent  or 
charges  runs  from  the  PHA  notice  of  the 
deadline.  The  notice  shall  provide  in 
substance: 

(A)  If  the  Tenant  believes  the  proposed 
determination  is  not  correct  the  Tenant  may 
ask  the  PHA  to  change  the  determination. 

(B)  The  deadline  to  ask  for  a  change. 

(C)  The  Tenant  may  ask  for  a  grievance 
hearing  on  the  proposed  determination.  If  the 
Tenant  misses  the  deadline  to  ask  for  a 
change,  the  Tenant  loses  the  right  to  a 
grievance  hearing. 

(iii)  If  the  Tenant  does  not  submit  by  the 
PHA  deadline  a  request  to  change  the  rent  or 
PHA  charges  stated  in  the  PHA  notice  of  rent 
or  charges,  the  Tenant  loses  the  right  to  a 
hearing  on  the  proposed  determination,  and 
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the  PHA  is  not  required  to  give  notice  of 
proposed  adverse  action  concerning  the 
determination. 

(iv)  A  request  to  change  a  proposed 
determination  of  rent  or  PHA  charges  shall 
be  submitted  in  the  form  and  manner 
prescribed  in  the  PHA's  administrative 
grievance  procedure. 

The  rule  does  not  require  a  PHA  to 
establish  a  deadline  for  a  tenant  to 
request  a  change  in  the  PHA 
determination  of  rent  or  charges.  The 
choice  is  left  to  the  management 
judgment  of  the  individual  PHA.  (See 
also  Preamble,  section  V.E.5,  concerning 
establishment  of  a  deadline  for 
requesting  a  hearing.) 

(4)  Notice  of  Rent  or  Charges. 

Comment  argues  that  the  original  PHA 
notice,  which  informs  the  tenant  of 
proposed  rent  or  charges,  should  also 
advise  that  the  tenant  may  request 
modification  of  the  proposed  decision, 
and  advise  that  the  tenant  may  ask  for  a 
grievance  hearing  if  the  modification  is 
denied.  If  a  tenant  does  not  ask  the  PHA 
to  modify  a  decision  that  increases  rent 
or  charges,  the  tenant  will  never  get 
notice  of  the  opportunity  to  grieve 
(notice  of  proposed  adverse  action). 
Comment  claims  that  failure  to  inform 
the  tenant  that  there  is  a  process  to 
dispute  the  adverse  action  is  a  violation 
of  due  process  (citing  Memphis  Light  v. 
Craft,  436  U.S.  1(1978)). 

For  the  following  reasons,  the  final 
rule  does  not  require  notification  of  the 
right  to  request  a  modification,  or  of  the 
opportunity  to  grieve,  at  the  time  the 
PHA  gives  original  notice  of  rent  or 
charges'. 

— For  the  most  part,  the  rent 
determination  is — as  PHAs  point 
out — the  mechanical  application  of 
HUD  requirements  to  information 
supplied  by  the  tenant  family.  The 
suggested  language  tends  to  invite 
baseless  requests  to  change  routine 
PHA  determinations  of  family  rent,  or 
to  grieve  on  the  determinations. 
Answering  a  large  number  of  ill- 
founded  requests  for  modification  or 
hearing  on  PHA  rent  determination  may 
be  a  significant  waste  of  administrative 
resources  and  money.  Under  the  rule, 
the  PHA’s  notice  of  rent  determination 
states  that  the  tenant  may  ask  for  an 
explanation,  but  does  not  solicit  or 
encourage  the  tenant  to  request  change 
in  the  rent.  If  the  tenant  does  not  agree 
with  the  PHA  explanation,  the  tenant 
may  then  request  a  grievance  hearing. 
The  use  of  this  two-step  procedure  tends 
to  minimize  submission  of  baseless 
tenant  requests  to  modify  the  PHA  rent 
determination.  The  PHA  explanation 
may  convince  the  tenant  that  the  rent 
has  been  correctly  computed. 


Bundling  additional  information  in  a 
routine  notice  of  the  PHA  determination 
of  rent  or  charges  may  blur  the  impact  of 
the  information.  The  tenant  may  ignore 
notice  of  the  opportunity  to  seek 
modification  and  hearing  if  included  in 
the  boilerplate  of  the  annual  rent 
determination  notice.  The  information 
may  have  more  impact  if  given  by  a 
separate  notice  of  adverse  action. 

The  procedure  suggested  in  the 
comment  may  sometimes  induce 
frivolous  and  unsupported  challenges  to 
the  PHA  determination,  and  sometimes 
cause  a  tenant  to  ignore  real  and 
substantial  error  in  the  PHA 
determination. 

— Not  including  the  suggested  language 
(tenant  may  request  modification,  and 
may  obtain  hearing)  in  the  original 
notice  of  rent  or  charges  does  not  limit 
the  tenant’s  opportunity  for  a 
statutory  grievance  hearing.  The 
tenant  does  not  lose  the  right  to  a 
hearing  unless  the  PHA  either  (1) 
gives  notice  of  a  deadline  to  ask  for  a 
change  in  the  PHA  determination,  or 
(2)  give  notice  of  adverse  action, 
which  explains  the  PHA 
determination  of  rent  or  charges  and 
informs  the  tenant  of  the  opportunity 
for  a  hearing. 

The  tenant’s  right  to  a  grievance 
hearing  is  wholly  preserved  until  the 
tenant  receives  the  prescribed  PHA 
notice.  On  the  other  hand,  accelerating 
the  notice  of  adverse  action  accelerates 
also  the  point  at  which  the  tenant  loses 
the  right  to  grieve  on  the  PHA 
determination. 

— In  the  public  housing  program,  the 
PHA  must  give  the  tenant  information 
about  the  PHA  grievance  procedure. 
The  information  includes  a 
description  of  the  circumstances  in 
which  the  PHA  has  to  give  a 
grievance  hearing — such  as  a  dispute 
over  the  determination  of  rent  or 
charges  (see  section  V.E.2  of  this 
Preamble).  This  general  information  is 
disseminated  to  tenants  without 
regard  to  a  particular  adverse  action 
or  occasion  of  dispute. 

In  practice,  tenants  are  well  aware  of 
the  right  to  grieve — from  information 
circulated  by  the  PHA,  and  from  prior 
personal  experience,  advice  of  legal  aid 
or  contact  with  other  families.  Since  the 
tenant  already  has  general  knowledge  of 
the  grievance  procedure,  there  is  less 
need  to  remind  the  tenant  that  there  is  a 
grievance  procedure  each  time  the  PHA 
gives  notice  of  a  determination  of  rent  or 
charges.  (By  contrast,  in  the  Memphis 
Light  case  cited  in  public  comment  the 
affected  public  did  not  know  there  was 
a  procedure  for  protecting  utility  bills,  a 
written  account  of  the  procedure  was 


not  accessible  to  the  public,  and  the 
opportunity  to  invoke  the  procedure 
depended  on  word  of  mouth  referral.  In 
Memphis  Light,  utility  service  could  be 
terminated  for  non-payment  of  the 
utility  bills  without  notice  of  the 
administrative  procedure  for  challenging 
the  proposed  determination  (436  U.S.  1, 

14  n.  14.1) 

— In  the  case  of  a  PHA’s  proposed 
determination  of  rent  or  charges,  the 
PHA  may  not  evict  the  tenant  from  the 
unit,  for  non-payment  of  the  rent  or 
charges  assessed  by  the  PHA  without 
the  opportunity  for  a  due  process 
judicial  hearing. 

— Due  process  does  not  require  notice  of 
hearing  rights  at  the  time  of  the 
original  notice  of  the  PHA 
determination  of  rent  or  charges.  Due 
process  calls  for  such  protections  as 
particular  circumstances  demand, 
considering  the  private  and 
government  interest  affected,  and  the 
value  of  procedural  protections.  The 
balance  of  affected  interests  does  not 
support  a  claim  that  there  is  any  due 
process  right  to  notice  of  adverse 
action  when  the  PHA  gives  original 
notice  of  a  proposed  determination  of 
rent  or  PHA  charges. 

(5)  Payment  of  Rent  as  Condition  for 
Grievance  Hearing — (a)  General— (i) 
Regulation.  The  old  rule  provides  that 
the  PHA  does  not  have  to  schedule  a 
grievance  hearing  on  the  PHA 
determination  of  tenant  rent  unless  the 
tenant  pays  the  PHA  in  escrow  the 
amount  of  the  rent  due  on  the  first  of  the 
month  before  the  “act  or  failure  to  act” 
(e.g.,  a  proposed  rent  increase)  on  which 
the  tenant  wants  to  grieve,  and  then 
continues  to  pay  the  same  monthly  rent 
until  the  grievance  is  decided.  If  a  tenant 
wants  to  challenge  a  rent  increase 
determined  at  the  annual  reexamination, 
the  tenant  pays  the  pre-increase  rent 
until  the  hearing  officer  renders  a 
decision  on  the  grievance. 

The  new  rule  (§  966.31(d))  also  allows 
the  PHA  to  require  payment  of  tenant 
rent,  as  determined  by  the  PHA,  as  a 
condition  for  granting  the  tenant  a 
hearing  to  grieve  on  the  rent.  The  tenant 
must  pay  the  amount  of  rent  due,  and 
must  continue  to  pay  the  rent  promptly 
until  the  grievance  is  decided 
(§  966.31(d)(l)(i)).  However,  if  the  tenant 
disputes  an  increase  in  the  rent,  the 
tenant  pays  the  pre-increase  rent  until 
the  hearing  officer  renders  a  decision 
(§  966.31(d)(1)(h)). 

The  effect  of  the  new  rule  is  broadly 
similar  to  the  old  rule.  Under  both 
versions,  a  tenant  who  wants  a 
grievance  hearing  to  challenge  a 
proposed  increase  in  the  rent  pays  the 
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pre-increase  rent  until  the  grievance  is 
resolved.  Except  for  an  increase,  the 
tenant  must  pay  up  rent  due  the  PHA 
pending  completion  of  the  grievance 
hearing.  The  new  rule  provides 
(§  966.31(d)(1)): 

(i)  The  Tenant  may  request  a  grievance 
hearing  on  a  proposed  adverse  action  *  *  * 
concerning  Tenant  Rent  *  *  *.  Unless  the 
Tenant  has  paid  the  PHA  the  full  amount  of 
the  rent  the  Tenant  owes,  as  determined  by 
the  PHA  *  *  *,  and  continues  to  make  such 
payments  promptly  until  completion  of  the 
grievance  hearing,  the  PHA  is  not  required  to 
commence  or  continue  a  grievance  hearing 
concerning  Tenant  Rent. 

(ii)  The  Tenant  may  challenge  an  increase 
in  the  Tenant  Rent  as  determined  by  the  PHA 
at  reexamination.  As  a  condition  for 
obtaining  a  grievance  hearing  on  the 
increase,  the  PHA  may  require  the  Tenant  to 
pay  the  PHA  the  amount  of  the  Tenant  Rent 
in  effect  before  the  increase  until  completion 
of  the  grievance  hearing. 

(iii)  The  Tenant  may  challenge  the  amount 
of  a  decrease  in  the  Tenant  rent  as 
determined  by  the  PHA  at  reexamination,  or 
may  challenge  a  determination  at 
reexamination  that  the  Tenant  Rent  will  not 
increase  or  decrease.  As  a  condition  for 
obtaining  a  grievance  hearing  on  the  amount 
of  Tenant  Rent,  the  PHA  may  require  the 
Tenant  to  pay  the  amount  of  the  Tenant  Rent, 
as  determined  by  the  PHA  at  reexamination, 
until  completion  of  the  hearing. 

(ii)  Interest  of  Tenant  and  PHA.  Legal 
aid  comment  objects  to  allowing  the 
PHA  to  require  a  tenant  to  pay  rent  as  a 
prerequisite  for  grievance  on  the  rent. 
Comment  objects  to  requiring  payment 
of  rent  to  requiring  payment  of  rent 
which  is  disputed,  or  to  requiring 
payment  of  back  rent  (accrued  before 
the  tenant  seeks  a  hearing).  On  the  other 
hand,  PHA  comment  states  that  the 
tenant  should  not  have  the  right  to  a 
hearing  unless  the  tenant  pays  all 
disputed  rent,  including  a  rent  increase 
determined  by  the  PHA. 

The  purpose  of  the  grievance  hearing 
is  to  secure  a  decision  on  how  much  the 
tenant  owes  the  PHA.  In  HUD’s  view, 
the  question  of  when  a  PHA  should  be 
allowed  to  make  the  tenant  pay  rent  as 
a  prerequisite  for  a  grievance  hearing, 
and  how  much,  depends  on  a  balance  of 
interests. 

The  tenant  has  an  interest  in  securing 
a  hearing  on  the  issue,  and  in 
minimizing  encumbrances  on  the 
opportunity  for  a  hearing.  A  requirement 
to  pay  disputed  rent,  before  the  tenant 
has  a  hearing  on  whether  the  rent 
should  be  paid,  is  a  burden  for  the 
tenant.  The  tenant  must  put  up  the 
disputed  rent  or  give  up  the  opportunity 
for  an  administrative  hearing. 

The  PHA  has  an  interest  in  prompt 
payment  and  collection  of  rents. 
Promoting  this  end  accords  with 
statutory  policy  expressed  in  the  U.S. 


Housing  Act  of  1937  (section  6(c)(4)(B), 

42  U.S.C.  1437d(c)(4)(B)).  Nonpayment  of 
rent  reduces  amounts  available  for 
operation  of  the  housing.  Allowing  the 
tenant  to  delay  the  payment  of  rent 
pending  hearing  diminishes  the  tenant’s 
incentive  for  prompt  payment,  and 
increases  tenant  delinquencies  in 
payment  of  rent. 

(b)  Payment  of  Disputed  Rent.  Legal 
aid  comment  asserts  that  the  tenant 
should  not  be  required  to  pay  disputed 
rents  until  there  is  a  decision  whether 
the  disputed  amounts  should  be  paid. 

The  PHA  can  collect  the  amounts  after  a 
hearing.  If  the  PHA  miscalculates  rent, 
the  tenant  may  not  have  the  money  to 
pay  the  amount  assessed  by  the  PHA. 
Legal  aid  comment  objects  to  requiring 
the  tenant  to  pay  money  tenant  may  not 
have,  in  order  to  get  a  hearing  on 
whether  tenant  has  it.  If  the  tenant 
cannot  pay  the  amount  demanded,  the 
tenant  is  denied  the  right  to  grieve. 

PHA  and  NAHRO  comment  states 
that  public  housing  residents  should  pay 
whatever  rent  or  charges  are  assessed 
by  the  PHA.  After  a  hearing  decision, 
the  PHA  can  retroactively  adjust  the 
amounts  paid  by  the  tenant. 

In  the  view  of  this  Department,  it  is 
not  true,  as  claimed  by  the  legal  aid 
comment,  that  the  PHA  can  simply  wait 
and  later  collect  unpaid  rents  after  a 
hearing  decision  is  rendered.  In  many 
cases,  the  PHA  will  not  be  able  to 
collect,  or  will  not  be  able  to  collect  the 
full  amount  owing.  A  PHA  will  have  a 
harder  time  collecting  a  large  amount 
than  a  small  amount.  A  tenant  will  have 
more  difficulty  in  paying  amounts  owed 
to  the  PHA  the  larger  the  accumulated 
debt.  During  the  hearing  process,  a 
tenant  may  vacate  the  unit  or  may  be 
evicted.  It  may  then  be  too  expensive  or 
impractical  for  the  PHA  to  find  and 
collect  from  a  tenant  who  no  longer 
resides  in  the  housing.  It  is  common 
sense  that  a  delay  in  rent  collection  can 
reduce  the  amount  that  is  ultimately 
collected.  The  collection  loss  because  of 
delay  in  collection  is  more  marked  in  a 
population  of  poor  families. 

Any  payment — including  payment  of 
the  statutory  rent — is  a  demand  on 
limited  family  resources.  Many  poor 
families  will  not  have  the  financial 
discipline  to  put  away  money  to  cover 
the  accumulated  rent  debt  that  will  be 
owing  if  the  hearing  officer  sustains  the 
PHA  determination  of  rent  owed  by  the 
tenant.  A  tenant  may  be  able  to  make 
current  monthly  payment  of  the  amounts 
claimed  by  the  PHA,  and  which  the 
tenant  wants  to  contest.  If  the  tenant 
does  not  have  to  make  disputed  monthly 
rent  payments  during  the  hearing 
process,  and  if  the  hearing  decision 
finally  supports  the  PHA,  the  tenant 


may  not  have  money  to  pay  the 
accumulated  debt. 

Allowing  the  tenant  an  effective 
moratorium  on  payment  of  disputed 
amounts  during  the  hearing  process 
encourages  the  tenant  to  run  up  a  debt 
the  tenant  will  not  be  able  to  pay.  If  the 
tenant  does  not  pay  up  back  rent  after  a 
hearing,  the  PHA  is  confronted  with  a 
hard  choice  between  allowing  the  tenant 
to  stay  without  payment,  or  evicting. 
Failure  to  evict  a  tenant  who  does  not 
pay  will  stimulate  rent  delinquency  by 
other  tenants.  To  preserve  rent 
collections,  the  PHA  may  be  forced  to 
evict.  Permitting  a  tenant  to  withhold 
payment  of  disputed  rent  during  the 
hearing  process,  building  up  an 
unpayable  debt  to  the  PHA,  may  finally 
lead  to  eviction  of  the  tenant. 

Permitting  withholding  during  hearing 
creates  an  incentive  for  mis-use  of  the 
hearing  process.  Tenants  will  be 
tempted  to  file  grievances  in  order  to 
delay  the  payment  of  rent,  not  just  to 
raise  bona  fide  disputes  over  the  PHA 
rent  calculation. 

(c)  Payment  of  Increase  or  Decrease 
in  Rent.  At  a  reexamination,  the  rent 
may  increase,  decrease,  or  stay  the 
same.  Under  the  old  rule,  a  tenant  who 
wants  to  grieve  the  rent  determined  by 
the  PHA  at  reexamination  continues  to 
pay  the  same  monthly  rent  as  before  the 
reexamination  (“the  rent  due  and 
payable  as  of  the  month  preceding  the 
month  in  which  the  act  or  failure  to  act 
[the  reexamination]  took  place”  (old  rule 
§  966.55(e)),  regardless  of  whether  the 
change  at  reexamination  is  an  increase 
or  a  decrease  of  the  prior  rent  If  the 
PHA  has  determined  a  lower  rent  at 
reexamination  (because  of  a  fall  in 
family  income),  but  the  tenant  alleges 
that  the  decreased  rent  is  still  too  high, 
the  tenant  would  have  to  pay  the  old 
rent  pending  hearing,  rather  than  the 
lower  rent  determined  at  reexamination. 

This  rule  provides  that  if  the  tenant 
challenges  an  increase  in  the  rent  at  a 
reexamination,  the  tenant  must  pay  the 
pre-increase  rent  until  the  issue  is 
decided  at  hearing  (§  966.31(d)(l)(ii)). 
Otherwise  the  tenant  must  pay  the  rent 
determined  by  the  PHA  at  the 
reexamination  (§  966.31(d)(l)(iii)).  If  the 
PHA  decreases  the  rent,  the  tenant  pays 
the  decreased  rent  determined  at 
reexamination.  The  tenant  gets  the 
immediate  benefit  of  the  decreased  rent 
initially  determined  by  the  PHA. 

Legal  aid  comment  asserts  that  if  the 
rent  is  decreased,  and  if  the  tenant 
challenges  the  amount  of  the  decrease, 
the  tenant  should  only  be  required  to 
pay  the  undisputed  portion  of  rent.  PHA 
and  NAHRO  comment  argues  that 
pending  outcome  of  a  grievance  hearing 
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a  tenant  should  have  to  pay  whatever 
rent  is  determined  by  the  PHA,  including 
an  increase.  Allowing  the  tenant  to  pay 
the  pre-increase  rent  gives  the  tenant  an 
incentive  to  postpone  payment  of  rent 
by  filing  a  grievance.  Consequently,  this 
practice  causes  an  increase  in  Hied 
grievances,  in  tenant  receivables,  and  in 
non-productive  use  of  PHA  staff. 

According  to  PHA  comment,  the 
greater  the  increase  in  rent,  the  more 
likely  that  a  tenant  will  initiate  a  request 
for  a  grievance  hearing.  A  tenant  will 
face  substantial  payments  if  the  tenant 
loses  at  the  hearing.  Allowing  the  tenant 
to  pay  pre-increase  rent  causes  hardship 
to  a  tenant  who  cannot  pay  accumulated 
back  rent.  Increased  rent  should  be 
effective  immediately,  even  if  the  tenant 
wants  to  grieve.  If  the  grievance  is 
upheld,  the  PHA  can  grant  a  credit  or 
refund  to  the  family. 

HUD  is  impressed  by  the  argument 
that  allowing  a  tenant  to  hold  back  any 
part  of  the  rent  produces  an  incentive  to 
grieve  for  the  sake  of  delaying  payment, 
and  therefore  an  incentive  for  assertion 
of  phony  grievances.  A  PHA  which 
delays  collection  of  rents  due  from 
public  housing  families  will  suffer  a 
collection  loss  because  of  the  delay. 
Reducing  pressure  for  payment  from  a 
public  housing  tenant  will  affect 
collection  of  rent  from  other  tenants  in 
the  PHA’s  program.  The  authority  for  a 
tenant  to  postpone  payment  of  rent 
during  a  grievance  generates 
administrative  burden  for  the  PHA  in 
processing  delinquencies  and  handling 
grievances.  Permitting  a  tenant  to  put  off 
payment  of  rent  determined  by  the  PHA 
can  eventually  cause  a  hardship  when 
the  tenant  must  pay  the  accumulated 
rent.  A  postponement  of  collection  may 
lead  to  eventual  eviction  of  the  family. 

In  this  final  rule,  the  tenant  is  not 
required  to  pay  a  rent  increase 
determined  by  the  PHA  at 
reexamination  in  order  to  grieve  on  the 
PHA  determination.  Otherwise,  the 
tenant  must  pay  the  amount  determined 
by  the  PHA,  even  if  the  tenant  seeks  a 
reduction  in  the  amount  determined  by 
the  PHA.  This  posture  is  a  reasonable 
balance  of  the  interests  affected. 

Respecting  the  desire  of  the  PHAs  for 
immediate  collection  of  a  rent  increase 
determined  at  reexamination,  we  note 
that  a  PHA  can  attempt  to  accelerate  the 
grievance  process  in  order  to  mimimize 
rent  loss  and  other  harmful  effects.  The 
PHA  can  set  a  deadline  for  requesting 
modification  of  the  rent  determined  by 
the  PHA  (§  966.31  (c)(I)(i)),  or  a  deadline 
for  seeking  a  grievance  hearing  after 
notice  of  adverse  action  (§  966.31)(c)(2)). 
By  moving  up  the  point  at  which  the 
PHA  gives  notice  of  adverse  action,  the 
PHA  can  also  move  up  the  time  for  die 


tenant  to  seek  a  grievance  hearing  on 
the  adverse  action,  and  the  time  for 
conducting  the  hearing. 

The  PHA  can  give  notice  of  adverse 
action  (explaining  the  specific  grounds 
for  the  PHA  rent  redetermination)  at  the 
same  time  that  the  PHA  gives  notice  of 
the  new  rent  redetermined  by  the  PHA 
(§  966.31(b)(2)(iii)).  The  PHA  may  be 
able  to  complete  the  grievance  hearing 
before  or  soon  after  die  scheduled 
effective  date  of  reexamination,  thus 
avoiding  delay  in  the  point  at  which  the 
tenant  must  pay  the  rent  increase 
determined  by  the  PHA,  but  without 
compromising  the  right  of  the  tenant  to  a 
grievance  hearing  on  the  PHA 
determination. 

Several  factors  tend  to  minimize  the 
incentive  for  a  tenant  to  abuse  the 
grievance  process  as  an  excuse  for 
delaying  payment  of  a  rent  increase.  A 
tenant  who  holds  back  any  part  of  the 
rent  does  not  have  a  free  ride. 

— First,  contrary  to  recommendations  in 
legal  aid  comment,  the  rule  does  not 
prohibit  the  PHA  from  imposing  late 
charges  for  a  tenant  who  holds  back 
payment  of  a  rent  increase  during  the 
grievance  process.  If  the  hearing 
officer  sustains  the  increase,  the 
tenant  may  have  to  pay  additional 
charges  assessed  because  of  the  late 
payment  of  rent. 

— Second,  there  is  nothing  that 
precludes  the  PHA  from  taking  steps 
to  terminate  the  lease  and  evict  the 
tenant  for  failing  to  pay  the  increased 
rent  determined  by  the  PHA.  If 
eviction  is  excluded  from  the  PHA 
grievance  process,  the  PHA  may  bring 
the  court  action  for  dispossession, 
without  any  prior  grievance  hearing. 
Of  course,  the  tenant  can  contest  the 
PHA's  rent  determination  in  the  State 
court  eviction  proceeding. 

HUD  does  not  adopt  the  legal  aid 
recommendation  that  a  tenant  should 
only  pay  amounts  which  are  undisputed. 
Under  the  final  rule,  a  tenant  who  wants 
the  opportunity  for  a  hearing  on  a  rent 
increase  at  reexamination  must  at  least 
continue  to  pay  the  rent  the  tenant  was 
paying  before  the  reexamination. 
Continunance  of  rent  at  the  level 
previously  determined  (and  on  which 
the  tenant  had  the  prior  opportunity  to 
grieve)  is  not  a  new  and  unexpected 
burden  for  the  tenant. 

The  legal  aid  position  would 
effectively  destroy  the  requirement  for 
the  tenant  to  pay  rent  as  a  condition  for 
hearing.  If  a  tenant  does  not  have  to  pay 
rent  which  is  “disputed”,  the  tenant  has 
carte  blanche  to  dispute  any  or  all  of  the 
rent  and  to  obtain  a  grievance  hearing. 
Unlike  the  authority  to  withhold  an 
increase  in  the  rent  assessed  by  the 


PHA,  there  is  no  external  objective 
criterion  governing  the  amount  that  may 
be  withheld.  The  tenant  unilaterally 
decides  what  is  to  be  disputed  and 
withheld. 

If  the  tenant  can  hold  back  any 
portion  of  the  rent,  a  tenant  may  be 
greatly  tempted  to  raise  insubstantial 
disputes  for  the  sake  of  delaying  the 
payment  of  rent,  and  tempted  to  enlarge 
the  portion  of  the  rent  which  is 
ostensibly  disputed.  The  practice  of 
withholding  rent  is  likely  to  spread,  as 
other  tenants  discover  that  rent 
payments  can  be  disputed  and 
postponed.  The  threat  of  late  charge  or 
eviction  may  not  stem  the  flow  of 
frivolous  claims.  Tenants  may  not 
appreciate  the  risks  of  PHA  adverse 
action.  If  a  tenant  expects  to  move  from 
the  unit  before  arrearage  is  collected, 
the  tenant  may  deliberately  seek  to 
string  out  the  need  for  payment  as  long 
as  possible. 

Open-ended  withholding  of  rent  by 
public  housing  tenants  may  dramatically 
damage  PHA  finances.  Authority  to 
withhold  a  rent  increase  is  intrinsically 
limited  to  the  amount  of  the  increment 
over  prior  rent.  By  contrast,  a 
withholding  of  all  disputed  amounts 
potentially  reaches  the  PHA’s  whole 
stream  of  rental  income.  Any  delay  in 
collection  of  rent  may  harm  the  financial 
interests  of  the  PHA.  The  greater  the 
amount  that  is  withheld,  the  greater  the 
potential  damage  to  finances  of  the 
PHA. 

The  U.S.  Housing  Act  of  1937  (section 
6(c)(4)(B),  42  U.S.C.  1437d(c)(4)(B)) 
authorizes  HUD  to  prescribe  procedures 
and  requirements  for  PHAs  to  establish: 

satisfactory  procedures  designed  to  assure 
the  prompt  payment  and  collection  of  rents 
and  the  prompt  processing  of  evictions  in  the 
case  of  nonpayment  of  rent  *  *  *. 

The  PHA  should  not  be  required  to 
grieve  on  issues  related  to  a  PHA 
determination  of  tenant  rent  while  the 
tenant  is  refusing  to  pay  the  rent  in 
effect  prior  to  the  determination. 

(d)  Payment  of  Back  Rent.  Under  the 
proposed  rule,  a  family  which  wants  to 
grieve  on  the  PHA  rent  determination 
must  pay  the  full  amount,  as  determined 
by  the  PHA,  of  the  tenant  rent  due  and 
payable  by  the  family  (except  for  a  rent 
increase).  Legal  aid  comment  objects  to 
imposing  a  requirement  for  payment  of 
back  rent  as  a  condition  for  hearing. 
Comment  claims  that  requiring  payment 
of  back  rent  is  objectionable  if  the 
tenant  is  disputing  the  rent  claimed  by 
the  PHA,  and  that  the  requirement 
violates  both  due  process  and  the 
statutory  grievance  right. 
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Comment  alleges  that  the  burden  on 
the  tenant  from  requiring  payment  of 
back  rent  is  disproportionate  to  the 
benefit  to  the  PHA.  Comment  asserts 
that  the  PHA's  sole  interest  is  to  assure 
that  the  grievance  process  doesn’t  result 
in  financial  detriment  by  accumulation 
of  additional  rent  during  the  grievance 
process.  The  comment  argues  that  if  the 
PHA  is  conceded  a  right  to  demand 
payment  of  rent  as  a  condition  of 
hearing,  the  PHA  should  only  be 
allowed  to  require  payment  of  rent 
accruing  after  the  tenant's  request  for  a 
hearing. 

Legal  aid  comment  which  objects  to 
requiring  payment  of  back  rent  also 
objects  to  requiring  payment  of  any 
disputed  rent.  Thus  the  PHA  would  only 
be  allowed  to  require  payment  of  rent 
which  is  undisputed,  and  which  accrues 
after  the  tenant’s  request  for  a  grievance 
hearing.  The  PHA  would  not  be  allowed 
to  collect  back  rent — even  if  the  tenant’s 
obligation  to  pay  the  back  rent  is 
undisputed — accrued  before  the  tenant’s 
request  for  a  hearing.  Comment  also 
objects  to  allowing  the  PHA  to  impose 
any  penalty  for  late  payment  of  rent, 
objects  to  imposing  any  deadline  for 
requesting  a  grievance,  objects  to 
permitting  the  PHA  to  evict  while  the 
tenant  is  grieving  the  nonpayment  of 
rent,  objects  to  allowing  a  PHA  to 
bypass  the  grievance  process  for  a 
termination  of  tenancy,  and  urges  the 
adoption  of  elaborate  grievance 
procedures  that  will  afford  the  tenant 
ample  opportunities  to  delay  the  hearing 
process. 

If  adopted  in  tandem,  the  positions 
urged  in  legal  aid  comment  will 
systematically  encourage  a  tenant  to 
withhold  rent  payable  to  the  PHA,  and 
to  dispute  the  PHA’s  computation  of  the 
rent  for  the  sake  of  enlarging  the 
amounts  that  may  be  safely  withheld. 
Tenants  will  put  off  payment  of  rent  to 
the  last  possible  moment,  when  the 
hearing  officer  has  rendered  a  decision. 
The  position  advocated  by  comment  is 
an  invitation  to  financial  disaster  for  the 
PHA,  and  will  undermine  the 
encouragement  of  tenant  responsibility 
for  payment  of  rent. 

Comment  states  that  the  PHA  should 
only  be  able  to  collect  undisputed  rent 
which  accrues  after  the  tenant  requests 
a  hearing.  This  approach  allows  the 
tenant  to  manipulate  the  amount  which 
must  be  paid  as  a  condition  for  hearing, 
by  putting  off  the  point  at  which  a 
hearing  is  requested.  The  tenant  is 
offered  an  incentive  to  delay  the  hearing 
request  as  long  as  possible,  and  thus  to 
hold  off  the  payment  of  rent.  The 
proposal  discourages  prompt  payment  of 
rent,  and  is  contrary  to  the  spirit  of  the 


statutory  directive  to  establish 
procedures  designed  to  assure  prompt 
payment  and  collection  of  rent  (U.S. 
Housing  Act  of  1937,  section  8(c)(4)(B), 

42  U.S.C.  1437d(c)(4)(B)). 

Under  the  final  rule,  die  amount  of 
rent  which  must  be  paid  by  the  tenant  in 
order  to  get  a  hearing  is  not  affected  at 
all  by  the  point  at  which  the  tenant 
decides  to  request  a  hearing.  Whenever 
the  tenant  requests  a  hearing,  the  tenant 
must  pay  the  amount  due,  as  determined 
by  the  PHA.  Thus  the  tenant  has  no 
reason  to  delay  requesting  a  hearing,  or 
to  hold  back  the  payment  of  rent. 

Instead,  a  tenant  with  a  bona  fide  cause 
of  grievance  has  an  incentive  to  have 
the  grievance  heard  as  soon  as  possible, 
so  that  the  rent  paid  is  reduced  as  soon 
as  possible,  upon  a  favorable  resolution 
of  the  grievance. 

The  final  rule  provides  that  the  tenant 
must  pay  the  full  amount  owed,  as 
determined  by  the  PHA  (except  for  a 
challenged  increase  in  the  rent  as 
determined  at  reexamination).  The 
tenant  must  pay  back  rent  accrued 
before  the  tenant's  request  for  a  hearing. 

Comment  acknowledges  that  the  PHA 
has  a  financial  interest  in  collecting 
amounts  accrued  during  the  hearing 
process,  but  claims  that  the  PHA  does 
not  have  a  sufficient  interest  to  justify 
requiring  payment  of  back  rent  as  a 
condition  for  hearing.  HUD  rejects  the 
artificial  distinction  between  the  PHA 
interest  in  collecting  back  rents,  as 
against  the  PHA  interest  in  collecting 
additional  amounts  that  come  due 
during  the  hearing  process.  The  amounts 
owed  by  a  tenant  before  the  grievable 
event  (proposed  adverse  action),  or 
before  the  tenant’s  request  for  a  hearing, 
may  exceed  amounts  that  accrue 
subsequently  and  prior  to  hearing. 

The  PHA  has  a  financial  stake  in 
collecting  any  amount  that  the  tenant 
owes  to  the  PHA.  If  the  PHA  does  not 
collect  rent  promptly,  rent  revenues  will 
be  lost.  Requiring  the  tenant  to  pay  rent 
as  a  condition  for  hearing  helps  to 
maintain  pressure  for  payment  of  rent. 
This  proposition  applies  equally  to  back 
rent,  as  to  rents  which  accrue  during  the 
hearing  process. 

(e)  Legality  and  Constitutionality  of 
Requiring  Rent  Payment  as  a  Condition 
for  Hearing.  Comment  claims  that 
requiring  the  tenant  to  pay  rent  as  a 
condition  for  hearing  is  unconstitutional, 
and  deprives  the  tenant  of  the  statutory 
right  to  a  hearing  under  the  1983  law. 

Comment  wrongly  asserts  that  the 
requirement  amounts  to  an 
unconstitutional  seizure  of  family 
property.  In  fact,  however,  no  property 
is  seized  by  the  PHA.  The  tenant  either 
deposits  the  amounts  required,  or  fails 


to  make  the  deposit.  If  the  tenant  fails  to 
make  the  deposit,  the  tenant  is  not 
entitled  to  an  administrative  grievance 
hearing.  The  tenant  does  not  lose 
possession  of  the  money.  The  tenant 
loses  the  right  to  an  administrative 
grievance  hearing  on  whether  the  money 
is  owed  to  the  PHA. 

Foreclosure  of  the  right  to  an 
administrative  grievance  hearing  before 
the  PHA  does  not  foreclose  the 
opportunity  for  a  hearing.  If  the  tenant 
does  not  pay  the  rent,  the  PHA  may 
bring  a  judicial  action  seeking 
repossession  of  the  unit,  or  seeking  a 
judgment  for  amounts  owed  by  the 
tenant.  The  rule  does  not  authorize  the 
PHA  to  seize  a  tenant's  funds  or  other 
property  without  the  opportunity  for 
hearing.  To  the  contrary,  the  rule 
provides  (§  966.11)  that  the  lease  may 
not  include  provisions  which  would 
allow  the  PHA  to  take  or  hold  family 
property  without  notice  to  the  tenant, 
and  a  court  decision  on  the  rights  of  the 
parties.  The  right  of  the  PHA  to  take 
money  or  other  personal  property  of  the 
tenant  and  household  prior  to  judgment 
is  governed  by  State  law  and  State 
procedures  for  pre-judgment  seizure. 
Operation  of  the  State  law  and 
procedures  for  pre-judgment  seizures  is 
subject  to  Constitutional  requirements. 
The  HUD  rule  does  not  attempt  to 
prescribe  rules  for  pre-judgment 
attachment  or  other  creditor  remedies. 

The  requirement  to  pay  rent  as  a 
condition  for  an  administrative  hearing 
does  not  deny  tenant  the  opportunity  to 
grieve  on  a  PHA  adverse  action.  The 
payment  of  rent  is  merely  a  reasonable 
condition  governing  the  tenant’s  access 
to  the  administrative  grievance  process. 
HUD  has  plain  statutory  authority  to 
regulate  the  prerequisites  and 
procedures  for  a  grievance  hearing  (U.S. 
Housing  Act  of  1937,  section  6(k),  42 
U.S.C.  1437d(k);  HUD  Act,  section  7(d), 
42  U.S.C.  3535(d)). 

Comment  asserts  that  a  requirement 
to  escrow  rent  penalizes  a  tenant  for 
exercising  the  right  to  a  grievance 
hearing,  and  will  chill  tenant's  exercise 
of  the  grievance  right.  However,  the 
tenant  is  required  to  pay  the  rent 
determined  by  the  PHA  whether  or  not 
the  tenant  seeks  a  hearing  on  the  PHA 
determination.  Payment  of  rent  is  not  a 
special  requirement  or  penalty  imposed 
on  a  tenant  who  wants  a  hearing,  but  is 
a  regular  incident  of  the  assisted 
tenancy. 

The  U.S.  Supreme  Court  has 
specifically  rejected  the  contention  that 
a  requirement  to  pay  disputed  rent 
pending  hearing  is  a  denial  of  due 
process.  In  Lindsey  v.  Normet,  405  U.S. 
56,  66-67,  92  S.  Ct.  862,  870-71  (1972), 
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tenants  claimed  a  denial  of  due  process 
of  law: 

Because  the  rental  payments  are  not 
suspended  while  the  alleged  wrongdoings  of 
the  landlord  are  litigated.  We  see  no 
Constitutional  barrier  to  [the  State’s] 
insistance  that  the  tenan  t  provide  for 
accruing  rent  pending  judicial  settlement  of 
his  disputes  with  the  lessor. 

The  Supreme  Court  held  that  requiring  a 
tenant  to  pay  rent  to  obtain  continuance 
of  an  eviction  hearing  is  not  irrational  or 
oppressive  (405  U.S.  at  56). 

In  Head  v.  Jellico  Housing  Authority, 
Civ.  No.  3-87-339  (E.D.  Tenn,  filed 
February  17, 1988),  the  U.S.  District 
Court  rejects  the  claim  of  a  public 
housing  tenant  that  a  grievance  hearing 
was  improperly  terminated  because  of 
tenant’s  failure  to  pay  rent  into  an 
escrow  account  pursuant  to  the  old 
lease  and  grievance  rule.  The  District 
Court  holds  that  a  tenant  may  be 
required  to  pay  both  disputed  and 
undisputed  rent  into  escrow  as  a 
condition  for  obtaining  a  grievance 
hearing.  “The  failure  to  make  escrow 
payment  terminates  the  grievance 
procedure  and  constitutes  a  waiver  of 
the  tenant’s  rights  under  the  grievance 
procedure.” 

In  the  Head  case,  the  District  Court 
also  rejects  tenant's  contention  that  due 
process  entitles  the  tenant  to  a  hearing 
before  the  assessment  of  public  housing 
rent  increases.  The  court  states  that  “the 
Fifth  Amendment  does  not  require  that 
public  housing  tenants  be  accorded  an 
opportunity  for  a  due  process  hearing 
before  their  rents  can  be  increased”. 

(f)  Elimination  of  Requirement  to 
Deposit  Tenant  Payments  in  Escrow. 

The  old  rule  provided  that  tenant 
payments  which  are  required  as  a 
condition  for  scheduling  a  grievance 
which  involves  the  amount  of  rent  must 
be  deposited  in  an  “escrow  account” 
until  the  grievance  is  decided.  The  new 
rules  does  not  require  the  PHA  to  put 
the  tenant  payments  in  an  “escrow 
account”  or  require  any  special 
procedure  for  segregating  or  handling 
the  monies  paid  by  the  tenant. 

Of  course,  once  the  grievance  is 
decided,  the  PHA  will  have  to  act  in 
accordance  with  the  grievance  decision, 
including  a  decision  requiring  the  PHA 
to  refund  collected  amounts  in  excess  of 
the  amounts  owed  by  the  tenant  to  the 
PHA. 

(6)  Grievances  Other  Than  Disputes 
Over  Rent — Requiring  Payment  as  a 
Condition  for  Hearing — (a)  Payment  of 
Disputed  Charges.  The  proposed  rule 
would  allow  a  PHA  to  require  payment 
of  rent  as  a  condition  for  granting  a 
hearing  on  the  PHA’s  determination  of 
rent.  The  Preamble  noted  that,  as  under 
the  old  rule,  this  authority  "applies  only 


to  rent,  not  to  the  PHA’s  determination 
respecting  other  charges  imposed  on  the 
family”  (51  FR  26518, 1st  col.,  July  23, 
1986).  Comment  poses  questions 
concerning  authority  of  a  PHA  to  require 
some  payment  as  a  condition  for  hearing 
on  matters  other  than  rent. 

Comment  states  that  the  rule  is  not 
clear  on  whether  a  tenant  must  pay 
disputed  PHA  charges  other  than  rent  to 
get  a  hearing  on  the  PHA’s  assessment 
of  the  charges.  Comment  observes  that 
payment  of  disputed  charges  will  be  a 
hardship  for  the  tenant  The  final  rule 
(§  966.31(d)(2))  explicitly  states  that  the 
PHA  may  not  require  payment  of 
charges  as  a  condition  for  granting  a 
grievance  hearing.  The  rule  provides 
that: 

The  PHA  may  not  deny  the  opportunity  for 
a  grievance  hearing  on  a  proposed  adverse 
action  *  *  *  concerning  the  PHA’s  proposed 
decision  determining  the  amount  of  PHA 
charges  in  addition  to  rent,  or  the  amount  the 
Tenant  owes  the  PHA  for  PHA  charges  in 
addition  to  rent,  on  the  ground  that  the 
Tenant  has  not  paid  the  PHA  the  full  amount, 
as  determined  by  the  PHA,  of  the  charges  the 
Tenant  owes  to  the  PHA. 

This  revision  is  in  accordance  with  the 
old  rule,  and  with  the  intention  of  the 
proposed  rule,  as  expressed  in  the 
Preamble. 

The  rule  does  not  treat  PHA  non-rent 
charges  the  same  as  rent.  The  PHA  has 
less  interest  in  demanding  payment  of 
charges  prior  to  hearing,  than  in 
requiring  payment  of  rent  First  the 
aggregate  amount  of  regular  rent 
collections  is  ordinarily  much  greater 
than  the  aggregate  amount  of  tenant 
charges.  For  this  reason,  a  delay  in 
payment  of  tenant  charges  during  the 
time  necessary  for  hearing  will  have  a 
much  less  severe  effect  on  the  flow  of 
revenues  needed  to  operate  public 
housing  projects.  Second,  the  PHA’s 
determination  of  charges  other  than  rent 
is  more  likely  to  hinge  on  special 
circumstances,  or  legitimately 
disputable  facts,  than  the  PHA's  routine 
determination  of  the  rent.  There  is 
probably  a  considerably  greater  rate  of 
error  in  determination  of  PHA  charges, 
and  consequently  a  greater  likelihood 
that  the  charge  will  be  reversed  or 
denied  at  hearing.  The  tenant  has 
therefore  a  greater  interest  in  having  the 
grievance  heard  before  paying  the 
amount  determined  by  the  PHA. 

(b)  Grievance  on  Termination  of 
Tenancy.  PHA  comment  recommends 
that  the  requirement  to  pay  rent  as  a 
condition  for  hearing  should  apply  to  a 
grievance  on  any  termination  of 
tenancy,  not  just  to  a  grievance  on 
payment  of  rent  The  PHA  states  that  a 
tenant  who  wants  to  grieve  on  a 
termination  of  tenancy  should  be 


required  to  remain  current  in  rent,  so 
that  the  grievance  process  is  not  used  to 
delay  an  inevitable  eviction  and  provide 
free  rent  for  the  tenant. 

The  PHA  recommendation  is  not 
adopted.  The  PHA’s  financial  interests 
are  adequately  protected  by  requiring 
payment  of  rent  determined  by  the  PHA 
as  a  condition  for  a  grievance  hearing  on 
the  PHA’s  determination  of  the  rent. 

(7)  Relation  of  Grievance  on  Non¬ 
payment  of  Rent  to  Administrative 
Hearing  on  Termination  of  Tenancy.  The 
PHA  determination  of  rent,  or  the  PHA 
determination  to  terminate  tenancy  or 
evict  the  occupants,  are  both  subjects  on 
which  the  PHA  is  required  to  grieve. 
Non-payment  of  rent  is  a  common 
ground  for  the  PHA  decision  to  evict. 

The  tenant’s  grievance  on  the  PHA’s 
rent  determination  may  turn  on  some  of 
the  same  issues  as  a  grievance  on  the 
PHA’s  decision  to  terminate  the  tenancy 
for  non-payment  of  rent,  or  as  a  judicial 
action  to  evict  for  non-payment.  Here 
we  consider  the  relation  between  a 
tenant’s  right  to  an  administrative 
grievance  hearing  on  rent  and  the  right 
to  an  administrative  grievance  hearing 
on  a  termination  of  tenancy. 

Non-payment  and  termination  are 
separate  grievable  subjects,  but  the 
regulation  does  not  require  duplicative 
grievance  hearings  on  the  same  facts  or 
issues.  Issues  concerning  non-payment 
of  rent  may  be  heard  in  a  grievance 
hearing  process  before  or  separate  from 
a  grievance  hearing  for  termination  of 
tenancy  for  non-payment.  Alternatively, 
issues  concerning  non-payment  and 
termination  may  be  bundled  in  a  single 
hearing  process,  where  the  tenant 
challenges  the  PHA’s  decision  to 
terminate  the  tenancy  for  non-payment 
of  rent.  Once  resolved  by  decision  of  the 
PHA-hearing  officer,  issues  concerning 
determination  and  payment  of  rent  need 
not  be  reheard  in  a  grievance  hearing  on 
termination  of  tenancy. 

If  the  PHA  decides  to  terminate  the 
assisted  tenancy  for  non-payment  of 
rent  previously  determined  by  the  PHA, 
the  tenant's  right  to  grieve  on  the 
proposed  decision  to  terminate  does  not 
enlarge  the  tenant’s  right  to  grieve  on 
the  original  determination  of  tenant  rent. 
If  the  tenant  does  not  request  a 
grievance  hearing  by  a  deadline 
imposed  by  the  PHA  (§  966.31(c)(2)),  the 
tenant  loses  the  right  to  grieve  on  the 
PHA’s  determination  of  rent.  Once  lost, 
the  right  to  grieve  on  that  issue  is  not 
restored  by  the  PHA’s  subsequent  act  to 
terminate  the  tenancy  for  non-payment 
of  the  rent  so  determined.  The  tenant 
may  grieve  the  fact  of  non-payment,  or 
the  existence  of  legal  grounds  for 
termination  because  of  the  non- 
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payment.  However,  in  the  hearing  on 
termination  of  tenancy,  the  tenant  is  not 
entitled  to  re-open  the  barred  issues 
concerning  correctness  of  the  PHA  rent 
determination. 

The  procedure  for  handling 
overlapping  grievance  issues  may  be 
regulated  in  the  grievance  procedures 
adopted  by  a  PHA.  The  nower  of  the 
hearing  officer  to  manage  the  conduct  of 
the  grievance  hearing  under  the  PHA 
grievance  procedure  may  encompass  the 
power  to  decide  how  different  grievable 
issues  may  be  fairly  and  efficiently 
heard. 

f.  Requiring  Tenant  to  Move.  In 
certain  circumstances,  the  tenant  must 
move  to  another  public  housing  until 
when  requested  by  the  PHA 
{§  966.10{h)(l)(v);  see  discussion  at 
section  III.I  of  this  Preamble).  The  rule 
provides  that  the  PHA’s  decision 
requiring  the  tenant  to  transfer  to 
another  dwelling  unit  is  an  adverse 
action — that  is,  a  subject  on  which  the 
PHA  is  required  to  grieve 
(§  966.31(a)(2)(H)).  The  PHA’s  decision 
to  move  the  tenant  does  not  terminate 
public  housing  assistance  on  behalf  of 
the  tenant.  Nevertheless,  the  decision  so 
directly  affects  the  tenant’s  security  of 
occupancy  that  the  proposed  decision  is 
treated  as  a  proposed  adverse  action. 

If  a  PHA  has  properly  excluded 
eviction  from  the  PHA  grievance 
process,  the  PHA  may  bring  action  for 
eviction  without  a  prior  grievance 
hearing  (see  Preamble,  section  VI.D.5). 
After  a  State  court  decision  that  a 
tenant  may  be  evicted,  the  PHA  will 
ordinarily  take  whatever  action  is 
necessary  to  force  the  tenant  and  other 
occupants  to  move  from  the  unit  in 
accordance  with  State  law.  PHA  and 
NAHRO  comment  requests  clarification 
that  the  PHA  does  not  have  to  give  a 
grievance  hearing  when  the  tenant  is 
forced  to  move  pursuant  to  the  court 
decision  in  the  eviction  proceeding.  The 
final  rule  clarifies,  as  originally 
intended,  that  the  PHA  is  obliged  to 
grieve  when  the  PHA  decides  to  require 
the  tenant  to  move  to  another  dwelling 
unit  (§  966.31(a)(2)(H),  cf.  also  section 
III.I  of  this  Preamble). 

Conversely,  however,  the  PHA  is  not 
obligated  to  grieve  if  eviction  is  properly 
excluded  from  the  PHA  grievance 
process,  and  the  PHA  takes  action  to 
execute  a  judicial  decision  which  allows 
the  PHA  to  evict  the  tenant  from  the  unit 
in  accordance  with  eviction  process 
under  State  or  local  law.  The  statute  and 
rule  allow  exclusion  of  “eviction”  from 
the  PHA  grievance  process.  "Eviction”  is 
defined  as  “forcing  the  occupants  to 
move  out  of  the  dwelling  unit”  (§  966.2). 
Once  the  landlord-tenant  court  decides 
that  the  PHA  may  evict  the  occupants, 


the  PHA  may  proceed  with  the 
eviction — that  is  may  force  the 
occupants  to  move.  Since  eviction  is 
excluded  from  the  grievance  process, 
the  PHA  has  no  obligation  to  provide 
any  further  opportunity  for  a  grievance 
hearing  on  the  eviction. 

C.  Who  May  Grieve? 

The  1983  law  requires  the  PHA  to 
establish  a  grievance  procedure  in 
which  “tenants"  have  the  opportunity  to 
be  heard  in  an  administrative  grievance 
hearing  on  proposed  adverse  action 
(U.S.  Housing  Act  of  1937,  section  6(k); 

42  U.S.C.  1437d(k)).  However,  grievance 
requirements  in  the  proposed  rule  were 
vested  in  the  “family”,  thus  leaving 
room  for  the  PHA  to  determine  in  its 
grievance  procedures  how  the  family 
will  exercise  the  grievance  right,  and 
through  which  family  members. 

The  final  rule  specifies  that  the  right 
to  grieve  rests  with  the  “tenant”,  the 
member  of  the  assisted  family  who 
leases  the  unit  from  the  PHA. 

References  to  “family’’  in  the  proposed 
grievance  regulations  are  systematically 
replaced  by  references  to  the  “tenant". 
This  revision  assures  that  the  PHA 
grievance  procedure  places  the 
grievance  right  in  the  tenant,  in 
accordance  with  the  literal  terms  of  the 
1983  law.  The  revision  also  removes 
ambiguity  as  to  who  holds  rights  under 
the  grievance  procedure.  For  example, 
the  revision  makes  clear  that  the  PHA’s 
notice  of  the  grounds  for  proposed 
adverse  action  must  be  directed  to  the 
“tenant",  as  required  under  the  1983  law 
(U.S.  Housing  Act  of  1937,  section 
6(k)(l),  42  U.S.C.  1437d(k)(l);  section 
966.31(b)). 

The  change  in  the  grievance 
procedure  is  parallel  to  changes  in  the 
statement  of  regulatory  lease 
requirements.  As  under  the  PHA 
grievance  procedure,  the  “tenant”  is  the 
subject  of  all  rights  under  the  lease. 

D.  Purpose  of  Hearing  on  Proposed  PHA 
Adverse  Action 

1.  Regulation  Provisions 

The  hearing  process  under  section  6(k) 
of  the  U.S.  Housing  Act  of  1937  is 
intended  to  assure  that  decisions  by  the 
PHA  with  respect  to  an  individual 
tenant  comply  with  applicable  rules. 

The  hearing  process  does  not  displace 
the  regular  PHA  administrative  process 
for  matters  committed  to  PHA  discretion 
and  management  judgment.  The  rule 
states  that  the  purpose  of  the  hearing  on 
a  proposed  PHA  adverse  action  “shall 
be  to  review  whether  the  proposed 
adverse  action  by  the  PHA  is  in 
accordance  with  the  lease,  or  with  law, 


HUD  regulations  or  PHA  rules" 

(§  966.31(a)(3)(i)). 

The  concept  of  adverse  action,  and 
the  requirement  for  hearings  on  a 
proposed  adverse  action,  apply  only  to 
proposed  decisions  by  the  PHA 
“concerning  an  individual  Tenant" 

(§  966.31(a)(2)).  The  rule  provides 
(§  966.31  (a)(3)(ii))  that: 

“PHA  action  or  non-action  concerning 
general  policy  issues  or  class  grievances 
(including  determination  of  the  PHA's 
schedules  of  allowances  for  PHA-fumished 
utilities  or  of  allowances  for  Tenant- 
purchased  utilities)  does  not  constitute 
adverse  action  by  the  PHA,  and  the  PHA  is 
not  required  to  provide  the  opportunity  for  a 
hearing  to  consider  such  issues  or 
grievances." 

2.  Response  to  Comment 

a.  Exclusion  of  Policy  Issues  and 
Class  Grievances  From  Hearing 
Process.  Some  comment  agrees  with 
HUD  that  the  rule  should  include  an 
explicit  and  unequivocal  statement 
describing  the  purpose  of  a  grievance 
hearing.  The  wisdom  or  appropriateness 
of  policy,  rule,  regulation  or  law  are  not 
at  issue  in  the  hearing.  Other  comment 
argues  that  the  grievance  hearing  should 
be  used  for  policy  issues  and  class 
grievances,  since  these  questions  affect 
a  whole  class  of  residents.  Where  many 
tenants  have  disputes  which  affect  each 
tenant  individually,  but  in  roughly  the 
same  manner,  it  is  more  efficient  to 
handle  disputes  on  a  class  action  basis. 

The  exclusion  of  class  grievances  and 
policy  issues  in  this  rule  is  essentially 
similar  to  the  old  lease  and  grievance 
rule.  Although  the  old  rule  allowed  the 
tenant  to  grieve  on  almost  any  maimer 
of  individual  dispute  with  the  PHA,  the 
grievance  process  was  only  a  forum  for 
determination  of  individual  grievances. 
(See  especially  §  966.51(b)  of  the  old 
rule.)  The  Supreme  Court  has  noted  that 
public  housing  grievance  procedures" 

*  *  *  are  open  to  individual  grievances 
but  not  to  class  actions”  [Wright  v. 

Roanoke,  479  U.S _ _ _ ,  107  S.  Ct. 

766,  772  (1987)).  The  Supreme  Court  also 
stated  that  the  local  PHA  grievance 
processes  required  under  the  U.S. 
Housing  Act  of  1937"  *  *  *  are  not  open 
to  class  grievances  *  *  ( Wright  v. 

Roanoke,  479  U.S.  at - -  107  S.  Ct.  at 

773  (1987)). 

The  1983  statute  requires  a  PHA  to 
establish  and  implement  an 
administrative  grievance  process  for 
proposed  adverse  action  against  a 
tenant.  The  law  was  intended  to  open  a 
forum  to  resolve  issues  raised  by 
individualized  PHA  action  concerning 
the  individual  tenant.  The  law  was  not 
intended  to  convert  the  administrative 
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grievance  process  into  a  forum  for 
resolution  of  broad  class  and  policy 
grievances. 

Comment  which  proposes  that  the 
grievance  process  should  be  a  vehicle 
for  decision  on  class  issues  is  plainly 
motivated  by  the  desire  to  maximize  the 
capacity  to  mount  broad  challenges  to 
PHA  decision  and  PHA  authority.  Those 
who  attack  PHA  determinations  would 
have  a  greater  power  to  overturn  PHA 
actions  with  a  minimum  expenditure  of 
resources  and  funds,  in  particular  with  a 
minimum  use  of  available  legal  aid 
resources. 

The  proposed  change,  as  proposed  by 
such  comment,  in  the  purpose  of  the 
grievance  process  would,  however, 
diminish  the  authority  and  discretion  of 
the  PHA  to  manage  the  public  housing 
program.  The  proposed  change  would 
very  greatly  increase  the  risk  of  major 
distortion  and  damage  in  administration 
of  the  PHA  program.  The  PHA  should 
instead  retain  management  authority  to 
develop  appropriate  local  procedures  to 
handle  class  and  policy  issues.  In  the 
case  of  policy  issues,  there  is  no 
governing  legal  rule,  and  the  authority 
for  management  decisions  should  rest 
with  project  management  (including 
authority  of  a  resident  management 
corporation  under  section  20  of  the  U.S. 
Housing  Act  of  1937,  as  added  by 
section  122  of  the  Housing  and 
Community  Development  Act  of  1987, 
Pub.  L.  100-242,  February  5, 1988).  The 
authority  to  decide  policy  for 
management  of  public  housing  should 
not  be  transferred  to  a  hearing  officer. 
The  hearing  officer  does  not  have 
ongoing  responsibility  for  project 
management.  In  the  case  of  legal  issues, 
a  question  which  could  affect  many 
tenants  can  be  considered  and  tested  in 
a  hearing  for  a  single  tenant. 

A  PHA  has  the  freedom  to  develop  a 
variety  of  local  procedures  to  handle 
legal  or  policy  issues  that  affect  tenants 
as  a  whole,  or  large  groups  of  tenants. 
The  PHA  may  elect  to  assign  issues  for 
decision  by  tenant  management,  or  may 
develop  procedures  for  submission  and 
consideration  of  public  and  tenant 
views.  This  rule  should  not  divest  the 
PHA8  of  local  autonomy  to  work  out 
different  kinds  of  processes  for 
determination  of  different  kinds  of 
issues.  HUD  will  not  force  PHAs  to 
resolve  class  and  policy  issues  through  a 
forum  designed  for  the  resolution  of 
particular  legal  disputes  between  the 
tenant  and  the  PHA. 

b.  Tenant  Allowance  for  Utilities.  The 
rule  provides  (§  966.31(a)(3)(ii)}  that  the 
grievance  process  does  not  apply  to  the 
PHA’s  determination  of  the  schedule  of 
allowances  for  utilities  (including 
allowances  for  Tenant-purchased  or 


PHA-fumished  utilities).  Comment 
asserts  that  there  is  no  basis  for 
excluding  determination  of  utility 
allowances  from  the  grievance  process, 
and  that  the  exclusion  will  lead  to 
avoidable  litigation. 

A  PHA  determination  of  utility 
allowances  for  the  public  housing 
program  is  a  technical  determination  by 
PHA  management,  based  on  the  pattern 
of  utility  costs  and  consumption  in  the 
PHA  jurisdiction  (see  Part  965,  Subpart 
E).  This  process  is  and  should  be 
different  from  the  process  for 
determining  whether  the  PHA  has 
violated  some  law  or  rule  respecting  the 
individual  tenant,  such  as  a 
determination  whether  the  PHA  made  a 
mistake  in  determining  family  income, 
or  in  computing  rent  based  on  the  family 
income.  HUD  regulations  establish  a 
separate  procedure  specially  designed 
for  the  determination  of  utility 
allowances,  and  for  soliciting  tenant 
comments  on  the  determinations 
(§  965.473).  The  Supreme  Court  has 
noted  HUD’s  consistent  historical 
position  that  the  grievance  procedures 
do  not  apply  to  determination  of  a 
PHA’s  utility  allowance  schedule 

[Wright  v.  Roanoke,  479  U.S - , - , 

107  S.  Ct.  766,  773  n.  8  (1987)).  The 
Supreme  Court  held  that  a  tenant  has  an 
enforceable  right  to  a  reasonable  utility 
allowance,  and  may  bring  a  judicial 
action  to  enforce  the  right  under  42 
U.S.C.  1983. 

E.  Hearing  Procedure 

1.  General — Administrative  Grievance 
Procedure 

The  1983  law  states  requirements  for  a 
hearing  on  proposed  adverse  action 
(section  6(k)  of  the  U.S.  Housing  Act  of 
1937, 42  U.S.C.  1437d(k)).  The  statute 
does  not,  however,  incorporate  the 
procedural  details  of  the  old  lease  and 
grievance  rule.  The  new  rule  requires 
the  PHA  to  establish  a  hearing 
procedure  which  complies  with  the 
basic  elements  described  in  the  1983 
law. 

The  rule  provides  (§  966.30(b))  that  the 
PHA  must  establish  and  implement  an 
administrative  grievance  procedure  for 
any  proposed  adverse  action.  The  PHA 
is  required  to  adopt  a  written 
administrative  grievance  procedure  in 
accordance  wilh  HUD  requirements 
(§  966.30(c)). 

2.  Information  for  Tenant — General 
Description  of  PHA  Grievance 
Procedure 

The  rule  provides  that  the  PHA  must 
give  each  tenant  in  the  PHA’s  public 
housing  program  a  “general  written 
description”  of  the  nature  and  coverage 


of  the  administrative  grievance 
procedure,  including  a  description  of  the 
circumstances  when  the  PHA  must  give 
the  opportunity  for  an  informal  hearing, 
and  how  to  request  a  hearing 
(§  966.30(d)(1)).  The  text  of  the 
administrative  grievance  procedure 
must  be  made  available  for  inspection 
and  copying  by  any  tenant 
(§  966.30(d)(2)). 

A  legal  aid  office  commends  the 
requirement  that  a  PHA  must  adopt  a 
written  grievance  procedure,  must 
provide  the  family  a  general  written 
description  of  the  procedure,  and  must 
make  the  procedure  available  for 
inspection  by  the  family. 

PHA  comment  states  that  the  PHA 
should  not  be  required  to  furnish  every 
family  a  copy  of  the  PHA  administrative 
grievance  procedure,  or  a  general 
description  of  the  grievance  procedure. 
Furnishing  the  grievance  procedure  to 
every  family  is  an  administrative  and 
financial  burden.  A  copy  of  the 
procedure  should  only  be  given  to  a 
family  in  danger  of  adverse  action,  or  in 
case  of  a  formal  hearing,  or  only  at  the 
time  a  unit  is  leased  to  the  family.  PHA 
comment  states  that  posting  on  the  PHA 
office  bulletin  board  is  sufficient  notice 
of  grievance  requirements. 

PHA  comment  reflects  a  misreading  of 
the  requirement  to  give  the  tenant  a 
“general  written  description”  of  the 
PHA’s  grievance  procedures.  The  rule 
does  not  require  the  PHA  to  give  every 
public  housing  tenant  a  copy  of  the  PHA 
"administrative  grievance  procedure”, 
i.e.,  the  full  text  of  the  grievance 
procedure  adopted  by  the  PHA,  in 
advance  of  a  concrete  grievance  or  at 
any  other  time.  Rather,  the  rule 
appropriately  distinguishes  between  the 
types  of  information  the  tenant  needs  at 
different  stages,  so  that  the  tenant  can 
understand  and  invoke  the  right  to  a 
hearing  under  the  PHA  grievance 
procedure.  Consequently,  the  rule 
distinguishes  between  three  classes  of 
communication  by  the  PHA  to  the 
tenant  about  the  administrative 
grievance  procedure: 

— A  “general  written  description”  of 
the  grievance  procedure  (§  966.30(d)(1)). 
The  general  description  is  given  to  every 
tenant  in  the  PHA  public  housing 
program. 

— The  “administrative  grievance 
procedure”  adopted  by  the  PHA 
(§  966.30(d)(2)).  The  tenant  can  inspect 
or  copy  the  procedure  at  any  time. 

— The  “notice  of  proposed  adverse 
action”  which  informs  a  particular 
tenant  that  the  PHA  intends  to  take 
specific  adverse  action  affecting  the 
tenant  (§  966.31(b)).  The  notice  informs 
the  tenant  of  the  reasons  for  the 
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proposed  action.  The  notice  also  tells 
the  tenant  about  the  opportunity  for  a 
hearing,  and  tells  the  tenant  how  to 
request  a  hearing. 

The  “general  description”  gives  the 
tenant  a  broad  understanding  of  how 
the  grievance  process  works,  and  when 
the  tenant  has  the  right  to  a  grievance 
hearing.  The  description  must  be  given 
to  every  tenant,  even  if  there  is  no 
concrete  dispute  or  expectation  of 
dispute  between  the  tenant  and  the 
PHA. 

The  general  description  should  be 
drafted  in  clear  and  simple  language.  If 
the  tenant  wants  more  detailed 
information,  the  tenant  can  examine  the 
PHA  administrative  grievance 
procedure.  Under  the  rule,  the  individual 
PHA  will  be  able  to  develop  and  use 
general  description  literature,  such  as  a 
brief  pamphlet  or  booklet,  that  briefly 
and  effectively  communicates  to  public 
housing  tenants  the  basic  elements  of  a 
tenant’s  right  to  a  grievance  hearing. 

The  requirement  to  distribute  a 
general  description  to  every  tenant  in 
the  PHA  public  housing  program  poses  a 
reasonable  administrative  burden  for 
the  PHA.  The  requirement  is  an 
important  link  in  implementation  of  the 
PHA’s  grievance  obligation  under  the 
1983  law.  Together  with  the  tenant’s 
right  to  full  examination  of  the  PHA 
grievance  procedure,  and  the  right  to 
notice  of  specific  adverse  action 
respecting  the  tenant,  the  general 
description  helps  the  tenant  know  how 
and  when  to  exercise  the  right  to  a 
grievance  hearing  on  PHA  adverse 
action. 

The  rule  does  not  require  the  PHA  to 
give  the  general  description  to  a  tenant 
on  repeated  occasions,  or  at  any 
particular  time.  The  requirement  is 
satisfied  by  giving  the  general 
description  only  one  time,  such  as  at  the 
time  a  tenant  is  first  admitted  to  the 
PHA’s  public  housing  program.  The  PHA 
could  give  the  general  description  at  the 
time  of  initial  lease-up  to  a  tenant,  as 
recommended  by  PHA  comment.  The 
PHA  does  not  have  to  repeat  or 
supplement  the  general  description  first 
provided  to  a  tenant,  unless  there  are 
changes  in  the  PHA’s  administrative 
procedure  which  change  elements 
described  in  the  original  general 
description  given  to  the  tenant.  For 
example,  there  could  be  a  change  in  the 
procedure  for  requesting  a  hearing 
described  in  the  original  notice  to  the 
tenant.  If  so,  the  PHA  must  give  the 
tenant  general  information  on  the  PHA’s 
currently  operative  procedure  to  request 
a  hearing. 

HUD  expects  that  most  PHAs  will 
give  a  tenant  the  general  description  of 
the  PHA  grievance  procedure  at  the  time 


of  some  other  regular  communication  by 
the  PHA  with  the  tenant.  This  practice 
minimizes  the  PHA's  administrative 
burden.  For  example,  the  general 
description  can  be  handed  to  a  tenant 
when  the  tenant  is  admitted  to  the  PHA 
public  housing  program,  together  with 
other  orientation  materials  for  new 
participants.  For  tenants  already 
admitted  to  the  PHA’s  public  housing 
program,  the  general  description  can  be 
give  to  each  tenant  at  the  annual 
reexamination  (when  the  PHA  must 
communicate  with  the  tenant  about 
family  income  and  composition,  and 
about  the  PHA’s  determination  of  the 
tenant  rent). 

Comment  suggests  that  the  tenant 
should  be  given  a  form  for  requesting  a 
hearing  at  the  time  of  annual 
reexamination.  Comment  remarks  that 
the  reasons  for  a  hearing  must  be  clearly 
defined,  to  prevent  nuisance  grievances. 

The  suggestion  is  not  adopted.  For 
easy  administration  of  the  grievance 
requirement,  a  PHA  may  elect  to 
develop  a  form  to  be  submitted  by  a 
tenant  who  wants  a  grievance  hearing. 
The  HUD  regulations  establish  minimum 
requirements  for  the  PHA  administrative 
grievance  procedure.  The  PHA  will  have 
broad  authority  to  work  out  the  details 
of  the  local  grievance  process.  HUD  will 
not  mandate  the  use  of  grievance  forms, 
and  will  not  require  that  grievance 
forms  be  distributed  at  specified  times. 

3.  Notice  of  Proposed  Adverse  Action 

a.  Requirement  for  Notice — Statute 
and  Rule.  Section  6(k)(l)  of  the  U.S. 
Housing  Act  of  1937  provides  that  a 
tenant  must  “be  advised  of  the  specific 
grounds”  of  a  proposed  adverse  action 
by  the  PHA  (42  U.S.C.  1437d(k)(l)). 
Notice  of  the  proposed  action  is  also 
necessary  to  give  the  tenant  an  actual 
opportunity  to  request  a  hearing  under 
the  PHA  grievance  procedure. 

The  rule  provides  (§  900.31(b)(1)): 

The  PHA  shall  give  the  Tenant  written 
notice  of  a  proposed  adverse  action.  The 
notice  shall: 

(i)  Contain  a  specific  statement  which 
describes  the  proposed  adverse  action,  and 
the  reasons  for  the  proposed  adverse  action. 

(ii)  State  that  the  Tenant  may  request  a 
hearing  under  the  PHA’s  administrative 
grievance  procedure. 

(iii)  State  how  to  request  a  hearing,  and  the 
deadline  for  requesting  a  hearing. 

b.  When  PHA  Gives  Notice  of 
Adverse  Action — (1)  Termination  of 
Tenancy.  The  final  rule  adds  new 
language  providing  that  occupants  may 
not  be  evicted  until  the  PHA  has  given 
the  tenant  notice  of  proposed  adverse 
action  (new  §  900.31 (b) (2)(i)( A))  (unless 
eviction  is  excluded  from  the  PHA 


grievance  process).  The  rule  also 
provides  (§  900.31(e)(l)(ii)): 

if  the  Tenant  makes  a  timely  request  for  a 
hearing  on  a  proposed  decision  to  terminate 
the  tenancy  or  to  evict  tie  occupants  *  *  * 
the  occupants  shall  not  be  evicted  from  the 
dwelling  unit  before  completion  of  the  PHA 
grievance  hearing. 

If  the  PHA  terminates  the  lease,  the 
notice  of  adverse  action  must  be  given 
before  or  combined  with  the  notice  of 
lease  termination  (§  9©0.31(b)(2)(i)(B)). 
This  procedure  is  designed  to  allow  time 
for  a  hearing  within  the  period  of  the 
statutory  notice  of  lease  termination. 

The  1983  law  provides  that  tenants  must 
have  an  opportunity  for  a  grievance 
hearing  within  the  period  of  the 
applicable  notice  of  lease  termination 
(U.S.  Housing  Act  of  1937,  section 
0(k)(2),  42  U.S.C.  1437d(k)(2)). 

If  a  tenant  is  given  notice  of  adverse 
action,  and  makes  timely  request  for  a 
grievance  hearing,  it  is  possible  that  the 
grievance  hearing  may  not  be  completed 
before  expiration  of  the  notice  of  lease 
termination  (e.g.,  fourteen  days  notice 
for  non-payment  of  rent).  The  rule 
therefore  provides  (§  900.31(e)(l)(i)): 

For  a  proposed  termination  of  the  lease  by 
the  PHA,  or  a  proposed  PHA  decision  not  to 
renew  the  lease  at  the  end  of  the  lease  term, 
the  lease  shall  not  terminate  before 
completion  of  the  PHA  grievance  hearing. 

For  a  proposed  decision  to  evict  the 
family  from  the  dwelling  unit  after  the 
end  of  the  lease  term,  the  statute  and 
rule  do  not  specify  any  minimum  period 
of  notice  (from  service  of  the  notice  of 
adverse  action  to  commencement  of  the 
eviction  proceeding).  However,  a  tenant 
who  makes  a  timely  request  for  a 
grievance  hearing  after  receiving  notice 
of  adverse  action  may  not  be  evicted 
before  completion  of  the  hearing 
(§  900.31(e)(l)(ii)). 

(2)  Requiring  Tenant  to  Move.  A 
decision  by  the  PHA  to  make  the  tenant 
transfer  from  one  public  housing  unit  to 
another  is  an  adverse  action.  The  rule 
provides  (§  900.31(b)(2)(ii)): 

*  *  *  the  Tenant  may  not  be  required  to 
move  until  the  PHA  has  given  the  Tenant 
notice  of  proposed  adverse  action.  If  the 
Tenant  makes  a  timely  request  for  a  hearing 
on  the  proposed  decision,  the  Tenant  may  not 
be  required  to  move  until  Tenant  is  given  the 
opportunity  for  a  grievance  hearing. 

Comment  notes  that  a  tenant  should 
not  be  required  to  move  to  another 
public  housing  unit  until  the  PHA  gives 
notice  of  adverse  action,  and  until  the 
grievance  hearing  is  completed.  Both  of 
these  elements  were  already  included  in 
the  proposed  rule.  No  revision  is 
required. 
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Comment  states  that  the  PHA  should 
be  required  to  give  notice  to  the  family 
at  least  thirty  days  prior  to  move  (with 
additional  time  for  mailing).  HUD  finds 
no  need  to  impose  a  special  notice 
period  for  this  purpose.  If  a  tenant 
refuses  to  transfer  to  another  unit,  the 
PHA  may  terminate  the  lease  on  the 
original  unit.  If  so,  the  PHA  must  give 
thirty  days  notice  of  the  lease 
termination  (for  grounds  other  than 
health  or  safety  or  non-payment  of  rent) 
(i  966.22(a)).  The  PHA  must  also  give 
notice  of  this  proposed  adverse  action  to 
terminate  the  lease,  and  this  notice  must 
be  given  no  later  than  service  of  the 
notice  of  lease  termination 
(§  966.31(b)(2)(i)(B)  and  §  966.22(d)(3)). 
The  result  is  to  effectively  require  notice 
of  adverse  action  at  least  thirty  days 
before  termination  of  the  lease.  In 
addition,  the  rule  provides  that  a  tenant 
is  not  obligated  to  move  until  the  tenant 
has  the  opportunity  for  a  grievance 
hearing  (§  966.31(b)(2)(H)). 

To  avoid  delay,  die  PHA  may  give  a 
combined  notice  of  proposed  adverse 
action:  (1)  Requiring  the  tenant  to  move 
to  another  dwelling  unit,  and  (2) 
terminating  the  lease  for  this  reason. 

The  notice  of  adverse  action  may  be 
combined  with  the  thirty  day  notice  of 
lease  termination. 

(3)  Rent  or  Charges.  A  PHA 
determination  of  rent  or  PHA  charges  is 
an  adverse  action.  The  rule  provides 
that  the  PHA  may  give  notice  of 
proposed  adverse  action  when  the  PHA 
gives  the  tenant  notice  of  a  proposed 
decision  determining  rent  or  charges 

(§  966.31(b)(2)(iii)). 

The  tenant  may  request  a  change  in 
rent  or  charges  determined  by  the  PHA 
(see  §  966.31(c)(1)).  The  rule  provides 
that  the  PHA  must  give  notice  of 
adverse  action  no  later  than  the  time 
when  the  PHA  denies  the  tenant’s 
request  for  a  change  of  the  PHA’s 
proposed  determination  of  rent  or 
charges  (§  966.31(b)(2)(iii). 

(4)  Other  Adverse  Action.  Under  the 
final  rule,  “adverse  action”  includes 
other  specific,  concrete  and  affirmative 
individualized  action  contrary  to  the 
interests  of  a  tenant  {§  966.31(a)(2)(iv}). 
For  such  other  adverse  action,  the  final 
rule  provides  that  the  PHA  must  give 
notice  of  adverse  action  to  the  tenant  at 
a  time  that  gives  the  tenant  the 
opportunity  for  a  grievance  hearing 
before  the  action  is  taken 

(§  966.31(b)(2)(iv)). 

C.  Reasons  for  Adverse  Action.  The 
rule  provides  that  the  notice  of  adverse 
action  must  contain  "a  specific 
statement  which  describes  *  *  *  the 
reasons”  for  a  proposed  adverse  action 
(§  966.31(b)(l)(i)).  The  provision 
implements  the  requirement  in  the  1983 


law  that  tenants  must  be  advised  of  the 
“specific  grounds"  for  a  proposed 
adverse  action  (U.S.  Housing  Act  of 
1937,  section  6(k)(l),  42  U.S.C. 
1437d(k)(l)). 

The  provision  in  the  final  rule  is 
substantively  identical  to  the  provision 
as  proposed,  but  substitutes  reference  to 
“reasons"  for  proposed  adverse  action 
in  place  of  the  prior  reference  to 
“grounds”  for  such  action.  Although 
“grounds”  is  the  statutory  term, 

“reasons”  is  a  more  colloquial  and  less 
legalistic  way  of  expressing  the  same 
idea.  In  addition,  the  change  conforms 
with  the  regulation  provisions 
concerning  a  notice  of  lease  termination 
(stating  “reasons”  for  lease  termination); 
and  concerning  a  hearing  decision 
(stating  "reasons”  for  the  decision). 

Comment  recommends  that  the 
regulation  require  a  fuller  statement  of 
the  basis  for  adverse  action.  Comment 
states  that  the  notice  should  include  a 
statement  of  facts  and  the  sources  of 
facts,  that  the  notice  should  state 
specific  grounds  for  adverse  action,  and 
that  the  PHA  notice  should  provide 
clear  and  precise  notice  to  the  tenant. 

HUD  has  not  made  any  change  in 
response  to  such  comment.  The  rule  as 
promulgated  requires  that  the  notice  of 
adverse  action  must  contain  a  "specific 
statement"  which  describes  the  reasons 
for  the  proposed  PHA  action.  A  notice 
conforming  to  this  standard  affords 
clear  and  precise  notice  to  the  tenant,  so 
that  the  tenant  can  decide  whether  to 
request  a  grievance  hearing  on  the  PHA 
adverse  action.  After  receiving  the 
notice,  the  tenant  will  know  what  was 
decided  and  why.  In  the  grievance 
hearing,  the  tenant  can  effectively 
pursue  redress  of  the  grievance. 

The  notice  of  adverse  action  is  not  the 
sole  source  of  information  available  to 
the  tenant  so  that  the  tenant  can  prepare 
for  a  hearing.  In  most  cases,  the  tenant 
had  direct  and  personal  knowledge  of 
the  matters  to  be  decided  at  hearing, 
e.g.,  respecting  family  income  or  family 
conduct.  In  addition,  the  tenant  has  a 
right  of  access  to  relevant  documents  in 
the  possession  or  control  of  the  PHA 
§  966.32(d)).  The  notice  of  adverse  action 
is  a  statement  of  the  specific  reasons  for 
the  proposed  PHA  determination.  The 
notice  gives  the  tenant  sufficient 
information  so  that  the  tenant  can — if 
tenant  wishes — exercise  the  right  to  an 
informal  grievance  hearing  before  the 
PHA. 

4.  Procedure  To  Request  Hearing 

Comment  states  that  the  notice  of 
adverse  action  should  include  a  form  for 
requesting  the  hearing.  The  PHA  should 
be  required  to  accept  an  oral  request  for 
hearing  unless  the  PHA  supplies  a  form 


to  the  tenant.  HUD  has  not  adopted 
these  recommendations.  There  is  no 
need  for  HUD  to  minutely  dictate  details 
of  the  local  grievance  process. 

A  requirement  for  the  tenant  to  submit 
a  grievance  form  or  other  written 
request  to  grieve  may  offer  significant 
advantages  for  the  PHA  and  the  tenant. 

A  requirement  for  some  written 
submission,  or  for  submission  in  a 
prescribed  form,  tends  to  minimize 
issues  as  to  whether  the  tenant 
requested  a  grievance  before  the  PHA 
deadline.  A  standard  grievance  form 
may  help  the  tenant  exercise  the  right  to 
grieve.  Use  of  a  grievance  form  may  also 
help  the  PHA,  since  grievance  requests 
will  be  submitted  in  a  common  format, 
and  my  be  easier  to  process.  Some 
public  housing  tenants  may  not  know 
how  to  fill  out  a  grievance  form. 
However,  the  tenant  may  be  able  to  get 
assistance,  for  example  from  PHA 
counselors,  tenant  organizations  or  local 
legal  aid. 

A  PHA  can  develop  techniques  for 
handling  the  grievance  request.  The 
PHA  can  best  work  out  procedures  to  fit 
the  local  situation.  There  is  no 
compelling  reason  to  prescribe  or 
prohibit  a  requirement  for  the  tenant  to 
request  a  hearing  in  writing,  or  on  a 
form  supplied  by  the  PHA. 

Comment  states  that  the  notice  of 
adverse  action  should  specify  the  PHA 
deadline,  and  the  procedure  for 
requesting  a  hearing.  HUD  agrees.  The 
rule  states  that  the  notice  must  state 
“how  to  request  a  hearing,  and  the 
deadline  for  requesting  a  hearing" 

(§  966.31(b)(l)(iii)).  The  tenant’s 
opportunity  to  grieve  is  assured  by 
requiring  the  PHA  to  first  give  the  tenant 
a  general  description  of  the  grievance 
process,  and  then  a  notice  of  adverse 
action  that  also  tells  the  tenant  how  to 
request  a  hearing. 

5.  Deadline  to  Request  Hearing 

a.  Statute  and  Rule — Authority  to 
Establish  Deadline.  The  1983  law  directs 
HUD  to  promulgate  regulations  which 
require  each  PHA  to  establish  and 
implement  an  administrative  grievance 
procedure  which  gives  a  tenant  an 
opportunity  for  a  grievance  hearing 
“upon  timely  request”  (U.S.  Housing  Act 
of  1937,  section  6(k)(2),  42  U.S.C. 
1437d(k)(2)).  The  PHA  may  set  a 
deadline  for  the  tenant  to  request  a 
hearing.  The  PHA  must  grieve  on  a 
proposed  adverse  action  if  the  tenant 
submits  a  “timely  request”  for  a  hearing. 
Conversely,  the  PHA  has  no  statutory 
duty  to  grieve  if  the  tenant  does  not 
submit  a  timely  request. 

The  time  for  a  tenant  to  submit  the 
request  for  hearing  is  determined  by  the 
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administrative  grievance  procedure 
adopted  by  the  PHA  in  compliance  with 
the  statute.  A  tenant  who  misses  the 
deadline  for  timely  submission  of  a 
grievance  request  under  the  PHA 
grievance  procedure  loses  the  statutory 
right  to  grieve. 

The  rule  provides  (§  966.31(c)(2)): 

(i)  The  PHA  administrative  grievance 
procedure  may  provide  that  the  Tenant  must 
request  a  hearing  by  a  reasonable  deadline 
as  determined  by  the  PHA. 

(ii)  The  PHA  may  establish  different  rules 
for  determining  the  deadline  for  requesting  a 
hearing  in  different  circumstances,  or  for 
different  types  of  grievance.  The  deadline  for 
the  Tenant  to  request  a  hearing  shall  be 
stated  in  the  notice  of  proposed  adverse 
action.  The  PHA  administrative  grievance 
procedure  may  provide  that  the  PHA  may 
grant  a  Tenant  an  exception  from  the 
deadline  if  the  PHA  determines  that  the 
exception  is  justified  by  individual 
circumstances. 

b.  Reason  for  Establishing  Deadline. 
The  proposed  rule  provided  that  the 
notice  of  adverse  action  must  state  how 
the  family  can  request  a  hearing,  and  the 
“time  by  which"  the  request  must  be 
made.  Comment  objects  to  allowing  the 
PHA  to  establish  any  maximum  period 
(deadline)  for  a  tenant  to  request  a 
hearing  in  cases  other  than  eviction. 
Comment  claims  that  the  PHA  does  not 
have  a  sufficient  interest  to  justify 
establishing  a  deadline  in  non-eviction 
cases.  Problems  can  be  rectified  through 
the  grievance  process.  The 
establishment  of  strict  deadlines  forces 
the  tenant  into  court  for  resolution  of  a 
grievance. 

The  PHA  has  a  powerful  management 
interest  in  having  a  right  to  define  the 
time  by  which  a  tenant  must  exercise 
the  right  to  grieve  on  an  adverse  action. 
For  aU  types  of  adverse  action,  the 
fixing  of  a  deadline  to  grieve  means  that 
the  PHA  knows  when  die  right  to  grieve 
is  exhausted,  and  the  PHA  can  go 
forward  with  appropriate  management 
action  on  that  basis.  Absent  a  deadline, 
legitimate  PHA  management  actions 
and  decisions  may  be  interrupted  or 
upset  at  any  time  by  tenant’s  belated 
exercise  of  the  opportunity  to  grieve. 
The  PHA  may  be  compelled  to  reverse 
or  halt  management  actions  in  progress 
pending  completion  of  the  grievance 
hearing,  or  as  a  result  of  the  grievance 
decision. 

The  point  of  the  statutory  opportunity 
to  grieve  is  to  give  the  tenant  a  fair 
chance  to  be  heard  on  a  proposed  PHA 
decision,  not  to  permit  the  tenant  an 
open-ended  right  to  seek  a  grievance 
hearing  at  the  tenant's  leisure.  The 
statutory  scheme  explicitly 
contemplates  that  the  PHA  should  only 
be  required  to  grieve  upon  a  "timely 


request”  by  the  tenant.  The  statute  thus 
recognizes  the  interest  of  the  PHA  and 
the  public  housing  program  in 
establishing  a  time  limit  for  submission 
of  a  request  to  grieve. 

When  the  PHA  determines  rent  or 
charges,  the  PHA  should  be  able  to 
confront  points  of  dispute  when  issues 
are  fresh.  Passage  of  time  may  also 
compound  points  at  issue  between  the 
tenant  and  the  PHA,  for  example,  by 
adding  subsequent  disputes  on  non¬ 
payment  (or  other  questions)  to  an 
original  issue  concerning  computation  of 
the  tenant  rent  at  reexamination.  If  the 
tenant  does  not  timely  exercise  the  right 
to  grieve  on  the  determination  of  rent  at 
annual  reexamination,  the  PHA  may  cut 
off  the  right  to  grieve  on  that  subject. 
After  expiration  of  the  deadline  to 
grieve  on  the  PHA  rent  determination, 
the  PHA  knows  that  the  tenant  may  not 
thereafter  seek  a  grievance  hearing  on 
that  issue.  If  the  tenant  fails  to  pay  the 
redetermined  rent,  the  PHA  may 
terminate  the  tenancy  for  non-payment 
of  rent,  but  is  not  obliged  to  grant  an 
administrative  grievance  hearing  on  the 
PHA’s  determination  or  rent. 

When  the  tenant  is  asked  to  transfer 
to  another  public  housing  unit,  the  PHA 
needs  to  know  if  the  tenant  is  going  to 
dispute  the  move.  If  the  move  is  not 
disputed  (i.e.,  the  tenant  does  not  submit 
a  request  for  grievance  by  the  deadline 
stated  in  the  notice  of  adverse  action) 
the  PHA  may  proceed  on  the 
assumption  that  a  new  unit  must  be 
prepared  and  available  for  occupancy 
by  the  tenant,  and  that  the  tenant's 
original  unit  will  be  available  for 
occupancy  by  another  program  family. 

In  the  case  of  a  grievance  on  the 
PHA’s  proposed  termination  of  the 
lease,  the  law  (U.S.  Housing  Act  of  1937, 
section  6(k)(2))  provides  that  a  tenant 
must  be  given  the  opportunity  for  a 
hearing  upon  “timely  request  [by  the 
tenant]  within  any  period  applicable  [for 
giving  a  notice  of  lease  termination  as 
required  under  the  1983  law  (U.S. 
Housing  Act  of  1937,  section  6(1)(3),  42 
U.S.C.  1437d(l)(3)]".  To  assure  this 
opportunity,  the  rule  provides  that  the 
notice  of  adverse  action  must  be  served 
with  or  before  the  lease  termination 
notice  (§  966.31(b)(2)(i)(B)).  The  PHA 
may  establish  a  deadline  for  requesting 
a  hearing  on  the  PHA's  proposed 
decision  to  terminate  the  lease  and  evict 
the  family.  After  the  deadline  has  run, 
the  PHA  can  freely  proceed  with  the 
eviction  action. 

The  proposed  rule  provided  that  the 
notice  of  adverse  action  must  state  the 
"time  by  which”  a  family  must  request  a 
hearing.  The  final  rule  refers  instead  to  a 
"deadline”  for  requesting  a  hearing.  This 
is  merely  an  editorial  change.  The 


“deadline”  is  the  “time  by  which”  the 
tenant  must  submit  the  request — the  end 
of  the  period  during  which  the  tenant 
can  ask  for  a  hearing. 

A  notice  of  adverse  action  states  the 
deadline  by  which  the  tenant  must 
request  a  hearing.  A  tenant  loses  the 
right  to  a  hearing  on  the  PHA 
determination  of  rent  or  charges  if  the 
tenant  either  (1)  does  not  ask  for  a 
change  in  the  determination  before  the 
deadline  recited  in  PHA  notice  of  the 
determination  (§  966.31(c)(1));  or  (2) 
does  not  ask  for  a  hearing  by  the 
deadline  recited  in  a  notice  of  adverse 
action  (which  states  the  grounds  for  the 
determination,  and  advises  the  tenant  of 
the  opportunity  for  a  grievance  hearing) 
(see  §  968.31(c)(2)). 

c.  Setting  Deadline.  Comment 
contends  that  under  the  statute,  the 
tenant  may  request  a  hearing  at  any 
time  within  the  period  of  the  lease 
termination  notice.  Under  this  reading  of 
the  1983  law,  the  tenant  may  elect  to 
request  a  hearing  at  the  very  end  of  the 
lease  termination  notice  period.  This 
reading  of  the  law  would  pyramid  the 
lease  termination  notice  and  the  period 
needed  to  complete  the  grievance  at  the 
tenant’s  request,  thus  delaying  the  lease 
termination  until  both  periods  have  run. 
For  example,  if  the  PHA  is  required  to 
give  a  thirty  day  lease  termination 
notice,  the  request  to  grieve  is  submitted 
on  the  last  day  of  the  thirty  day  period, 
and  the  grievance  process  consumes 
fifteen  days,  the  period  for  lease 
termination  is  effectively  extended  to 
forty  five  days  (thirty  days  plus  fifteen 
days). 

HUD  does  not  agree  with  this  reading 
of  the  statute.  Under  the  language  of  the 
statute,  the  tenant  request  must  be 
submitted  “timely",  as  well  as  within 
the  period  of  the  lease  termination 
notice.  The  requirement  for  “timely” 
submission  of  the  grievance  request  is  a 
separate  element  of  the  right  to  grieve 
pursuant  to  the  1983  law  (and  applies  to 
grievances  on  any  type  of  adverse 
action,  not  only  a  grievance  relating  to 
termination  of  the  lease). 

Comment  objects  that  the  rule  does 
not  set  any  minimum  period  for  the 
tenant  to  ask  for  a  hearing.  Comment 
claims  that  a  PHA  can  nullify  the 
opportunity  for  a  hearing  by  setting 
short  and  unrealistic  time  frames  for 
requesting  a  grievance.  The  regulation 
should  prohibit  use  of  unreasonable 
limits.  After  receipt  of  the  PHA  notice, 
the  tenant  should  have  at  least  ten  or 
fifteen  days  to  request  a  grievance 
hearing.  The  rule  should  either  specify 
minimum  periods,  or  should  establish  a 
regulatory  standard  by  which  the  PHA 
deadline  can  be  measured. 
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HUD  has  not  adopted  the 
recommendation  to  set  a  specific 
minimum  period  for  submission  of  the 
tenant  grievance  request.  HUD  has  no 
basis  to  impose  an  arbitrary  minimum 
period.  Different  PHAs  may  legitimately 
establish  different  deadlines.  Each 
individual  PHA  is  better  able  to  weigh 
the  consequences  of  different  grievance 
request  periods  for  the  PHA  and  for  the 
tenants.  In  the  statute,  the  Congress 
elected  to  prescribe  specific  periods  for 
the  notice  of  lease  termination  (e.g., 
fourteen  days  for  non-payment),  but 
declined  to  prescribe  a  specific 
minimum  time  period  for  a  tenant  to 
submit  the  request  for  a  hearing.  The 
law  posits  only  that  the  tenant  request 
must  be  “timely”.  Similarly,  the 
Department  declines  to  impose  specific 
minimum  time  periods  in  this  rule. 

HUD  is  concerned  that  the  minimum 
ten  or  fifteen  day  request  periods 
proposed  in  public  comment  could 
considerably  distort  and  delay  the 
process  for  eviction  of  a  public  housing 
tenant.  For  example,  the  Congress 
recognized  that  the  PHA  should  have 
quick  access  to  the  courts  where  a 
tenant  threatens  health  or  safety  of 
tenants  or  employees. 

The  Congress  therefore  provided  that 
in  such  cases  the  lease  termination 
notice  may  not  be  less  than  a 
“reasonable  time".  In  these  cases,  the 
law  does  not  define  a  fixed  minimum 
period  for  termination  of  the  lease.  The 
fixed  grievance  request  periods 
proposed  by  public  comment  are  not 
consistent  with  the  statutory 
requirement  for  “timely”  request  within 
the  period  of  the  lease  termination 
notice.  Moreover,  the  proposed  request 
periods  could  considerably  extend  the 
time  for  eviction  of  these  tenants,  and 
thereby  prolong  the  danger  for  tenants 
and  employees. 

In  an  eviction  for  non-payment  of  rent, 
delay  in  completion  of  the  grievance 
hearing  tends  to  delay  the  process  for 
eviction  of  the  tenant.  In  practice,  the 
PHA  may  not  be  able  to  commence  the 
judicial  eviction  action  until  expiration 
of  a  total  period  comprised  of  the  period 
for  tenant  to  request  a  grievance 
hearing,  plus  the  period  for 
determination  of  the  grievance  on  the 
tenant’s  request  To  facilitate  prompt 
processing  of  evictions  for  non-payment 
of  rent  in  accordance  with  the  statutory 
objective  (U.S.  Housing  Act  of  1937, 
section  6(c)(4)(B),  42  U.S.C. 

1437(d)(4)(B)),  the  PHA  should  be  able  to 
establish  an  accelerated  deadline  for  the 
tenant  to  submit  a  request  for  hearing. 

The  notice  of  adverse  action  informs 
the  tenant  that  the  PHA  intends  to  take 
some  action  contrary  to  the  tenant’s 
interest,  and  how  and  when  to  ask  for  a 


hearing.  After  receiving  the  notice,  a 
tenant  does  not  need  a  long  period  to 
submit  a  simple  request  to  grieve  on  a 
PHA  action.  There  is  no  reason  to 
believe  that  a  uniform  minimum  period 
of  ten  days  or  fifteen  days  is  more 
effective  than  a  shorter  period  in 
assuring  that  the  tenant  has  a  practical 
opportunity  to  ask  for  a  grievance 
hearing  on  PHA  adverse  action.  We  also 
remark  here,  as  in  other  contexts,  that  a 
termination  of  the  tenant's  right  to  an 
administrative  grievance  hearing  before 
the  PHA  does  net  mean  that  the  tenant 
loses  the  chance  for  a  hearing  on  the 
issue.  If  the  PHA  seeks  eviction  of  the 
tenant,  the  tenant  will  have  the 
opportunity  for  a  due  process  hearing  in 
State  court. 

In  the  final  rule,  HUD  adopts  the 
recommendation  that  the  regulation 
should  set  a  general  standard  governing 
establishment  by  a  PHA  of  a  deadline 
for  the  tenant  to  request  a  hearing,  and 
that  the  regulation  should  not  allow  the 
use  of  unreasonable  limits.  The  final 
rule  adds  a  provision  that  the  hearing 
must  be  requested  by  a  "reasonable 
deadline  as  determined  by  the  PHA” 

(§  966.31(c)(2)(i)). 

An  individual  PHA  may  have  good 
reason  to  set  different  deadlines  for 
different  types  of  grievance.  The  rule 
therefore  provides  that  "the  PHA  may 
establish  different  rules  for  determining 
the  deadline  for  requesting  a  hearing  in 
different  circumstances,  or  for  different 
types  of  grievance”  (§  966.31(c)(2)(ii)). 

Under  the  language  of  the  rule,  the 
decision  on  how  long  a  period  to  allow 
the  tenant  for  requesting  a  hearing 
fundamentally  rests  in  the  sound 
administrative  discretion  of  the  PHA. 
The  reasonableness  of  the  deadline  is 
“determined  by  the  PHA”.  The  language 
of  the  rule  is  not  intended  as  an 
invitation  for  courts  to  freely  second- 
guess  the  PHA  on  what  deadlines  are 
reasonable.  The  PHA  is  in  the  best 
position  to  balance  the  administrative 
and  program  consequences  of  different 
deadlines,  as  against  the  tenant  interest 
in  securing  a  grievance  hearing  on 
proposed  adverse  action.  Under 
common  State  standards  for  judicial 
review  of  agency  action,  the  PHA 
determination  of  an  appropriate  request 
deadline  should  stand  unless  the 
determination  is  arbitrary  and 
capricious,  i.e.,  there  is  no  reasonable 
basis  for  the  determination. 

d.  PHA  Grant  of  Exceptions  to 
Deadline.  Comment  states  that  the  PHA 
should  have  authority  to  grant  good 
cause  exceptions  where  a  tenant  fails  to 
request  a  hearing  by  the  PHA  deadline, 
or  that  the  PHA  should  be  required  to 
approve  deadline  exceptions  for  good 
cause.  The  final  rule  permits  the  PHA  to 


grant  an  exception  from  the  deadline  “if 
the  PHA  determines  that  the  exception 
is  justified  by  individual  circumstances” 
(§  966.31(c)(2)(ii)).  However,  the  rule 
does  not  require  the  PHA  to  grant 
exceptions. 

The  general  decision  to  provide  for 
good  cause  exceptions  in  the  PHA 
grievance  process,  as  well  as  the 
decision  to  grant  or  deny  an  exception 
in  a  particular  case,  should  rest  in  the 
administrative  judgment  of  the  PHA. 

The  authority  for  grant  of  exceptions  (to 
the  PHA’s  generally  applicable  deadline 
for  requesting  a  hearing)  affords  the 
PHA  leeway  to  respond  to  special 
circumstances  in  individual  cases.  The 
rule  allows  the  PHA  flexibility  to 
respond  to  special  problems  not 
accounted  for  in  determination  of  the 
PHA  deadline  policy. 

The  Department  does  not  find 
sufficient  reason  to  direct  the  grant  of 
deadline  exceptions  in  the  PHA 
grievance  process.  A  PHA  may  properly 
judge  that  the  benefits  that  may  flow 
from  allowing  exceptions  in  special 
cases  do  not  outweigh  the  benefits  of  a 
policy  that  flatly  denies  access  to  the 
grievance  process  for  a  tenant  who 
misses  the  grievance  deadline. 

First,  if  a  PHA  elects  to  allow 
exceptions,  the  PHA  partially  forgoes 
the  advantages  of  imposing  a  grievance 
deadline.  The  PHA  loses  the 
administrative  certainty  that  the 
grievance  process  is  past  once  the 
deadline  is  past.  The  PHA  therefore 
loses  the  ability  to  take  appropriate 
action  on  this  basis.  The  PHA’s 
uncertainty  on  the  outcome  of  a 
grievance  request  is  extended  while  the 
PHA  is  deciding  whether  to  grant  an 
exception.  If  an  exception  is  granted,  the 
uncertainty  is  further  extended  through 
completion  of  the  grievance  hearing.  In 
contrast,  if  the  PHA  decides  to  deny 
grant  of  any  deadline  exceptions,  the 
PHA  knows  the  grievance  process  is 
over  as  soon  as  the  deadline  has 
expired. 

Second,  the  PHA  may  properly 
consider  the  administrative  burden  of 
processing  requests  for  exception — with 
the  need  to  sift  through  individual 
exception  requests  to  determine  if  there 
is  good  cause  for  exception.  Processing 
of  exception  requests  burdens  the  PHA 
with  the  need  to  determine  that 
individual  requests  are  bona  fide,  and 
are  based  on  grounds  which  justify  an 
exception.  By  deciding  to  allow 
exceptions,  the  PHA  is  necessarily 
exposed  to  the  administrative  burdens 
of  the  process  for  grant  of  exceptions,  as 
well  as  the  burden  of  carrying  forward 
the  hearing  process  if  the  exception  is 
granted.  The  PHA  may  lack,  or  believe 
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that  it  lacks,  ability  to  readily 
distinguish  between  good  faith  claims 
for  exception,  and  specious  excuses  for 
missing  the  deadline. 

Third,  opening  the  door  to  PHA 
consideration  of  requests  for  exception 
on  behalf  of  tenants  who  miss  the 
deadline  may  diminish  the  pressure  for 
tenants  to  comply  with  the  deadline. 

In  short,  a  PHA  may  have  good  and 
sufficient  reason  to  establish  a  flat 
deadline  for  requesting  a  hearing  under 
the  PHA  grievance  process,  without 
allowing  any  exception. 

6.  Elements  of  Hearing 

a.  Person  Conducting  Hearing — (1) 
Selection  of  Hearing  Officer — Statute 
and  Rule.  Section  6(k)(2)  of  the  U.S. 
Housing  Act  of  1937  provides  that  the 
hearing  on  a  proposed  PHA  adverse 
action  must  be  held  “before  an  impartial 
party"  (42  U.S.C.  1437d(k)(2)). 

The  rule  (§  966.32(a))  states  that: 

(1)  A  hearing  under  the  PHA’s 
administrative  grievance  procedure  shall  be 
conducted  by  a  person  or  persons  (who  may 
be  an  employee  or  officer  of  the  PHA) 
designated  by  the  PHA  in  the  manner 
required  under  the  PHA’s  grievance 
procedure. 

(2)  The  hearing  officer  shall  be  someone 
other  than  the  person  who  made  or  approved 
the  decision  for  the  proposed  adverse  action 
under  review  or  a  subordinate  of  such 
person. 

(2)  Designation  of  PHA  Officer  or 
Employee  As  Hearing  Officer.  PHA 
comment  broadly  supports  the  hearing 
procedures.  Comment  approves  the 
PHA’s  broad  authority  to  designate  a 
hearing  officer,  and  to  appoint  an  officer 
or  employee  of  the  PHA.  The  PHA  may 
designate  a  hearing  officer  who  has 
knowledge  and  experience  of  the  PHA 
and  the  public  housing  program. 
Comment  notes  that  this  background 
will  help  a  hearing  officer  arrive  at  a 
solid,  responsible  and  impartial 
decision. 

The  Department  believes  that  the 
PHA  should  have  wide  discretion  to 
appoint  as  hearing  officer  a  person  with 
knowledge  of  the  program,  and  of 
technical  program  requirements  and 
procedures  (such  as  technical 
procedures  for  determination  of  the 
tenant  rent  in  accordance  with  the  U.S. 
Housing  Act  of  1937  and  HUD  rules). 

The  Department  has  stated  that: 

this  familiarity  can  assist  in  a  more  rapid, 
more  economical  and  more  accurate 
determination  on  the  points  at  issue.  The 
PHA  hearing  process  should  be  able  to 
benefit  from  the  experience  of  the  hearing 
officer,  especially  knowledge  concerning 
program  requirements  and  procedures.  (49  FR 
12229,  March  29. 1984.) 


The  rule  prohibits  use  of  a  hearing 
officer  participated  in  (“made  or 
approved”)  the  challenged  decision,  or  a 
subordinate  of  that  person.  By 
prohibiting  use  of  a  subordinate  of  the 
original  decision-maker,  HUD  seeks  to 
assure  that  the  hearing  officer  is  not 
subject  to  the  pressures  of  a  superior, 
and  to  thus  enhance  the  independence 
and  objectivity  of  the  hearing  process. 
The  rule  specifies  that  a  person  who 
“approved”  the  original  decision  may 
not  conduct  the  informal  hearing. 

Legal  aid  comment  asserts  that  the 
authority  of  the  PHA  to  designate  a 
hearing  officer  is  too  broad.  Comment 
especially  objects  to  appointing  an 
officer  or  employee  of  the  PHA  as  the 
hearing  officer.  Comment  claims  that  a 
PHA  officer  or  employee  is  not  impartial 
and  disinterested.  A  tenant  will  see  the 
grievance  hearing  as  a  kangaroo  court. 
Comment  objects  to  permitting  the  PHA 
to  use  a  hearing  officer  who  is  a 
superior  of  the  decision-maker,  or  is  a 
co-worker  or  peer  of  the  decision-maker. 

HUD  has  not  revised  the  proposed 
provisions  on  designation  of  the  hearing 
officer.  In  the  context  of  the 
administrative  grievance  process  for  the 
public  housing  program,  the  standards 
stated  in  the  proposed  rule  are  a 
sufficient  guarantee  of  impartiality. 

The  purpose  of  the  grievance  hearing 
is  to  give  die  tenant  a  chance  for  a 
review  of  the  PHA  decision,  to  see  if  the 
PHA  has  violated  an  applicable  law  or 
rule.  In  the  administrative  hearing,  the 
tenant  gets  the  benefit  of  a  second  look 
at  the  challenged  decision,  by  someone 
other  than  a  person  who  made  or 
approved  the  original  decision. 

Since  the  hearing  officer — including  a 
superior,  peer  or  co-worker  of  the 
decision-maker— did  not  make  or 
approve  the  original  decision  challenged 
in  the  grievance  hearing — the  review  is 
not  prejudiced  by  the  mind-set  of  the 
original  decision-maker.  Through  this 
review,  PHA  error  can  be  uncovered 
and  rectified. 

In  objecting  to  the  authority  for  the 
PHA  to  use  a  superior  of  the  decision¬ 
maker  as  the  hearing  officer,  legal  aid 
comment  suggests  that  a  grievance  may 
arise  from  application  of  a  faulty  policy 
by  the  decision  maker.  The  hearing 
officer  may  be  the  person  who 
promulgated  the  PHA  policy.  If  the 
policy  is  flawed,  the  person  who 
implemented  the  policy  cannot  be  an 
independent  hearing  officer. 

In  response,  several  points  should  be 
remarked: 

— The  purpose  of  a  grievance  hearing  is 
to  decide  whether  the  PHA  has  violated 
some  law  or  rule.  The  grievance  hearing 
is  not  a  forum  for  consideration  of 


general  policy  issues  or  class  grievances 
(for  reasons  discussed  elsewhere  in  this 
Preamble.  See  section  V.D.2.a).  The 
question  whether  the  PHA  policy  is  or  is 
not  "faulty"  is  not  at  issue  in  the 
grievance  hearing. 

— If  a  tenant  challenges  the  application 
of  a  policy  to  the  tenant  (i.e.,  whether 
the  application  of  the  policy  violates 
some  law  or  rule),  a  person  involved  in 
original  issuance  of  the  policy  may 
properly  consider  whether  the  policy 
has  been  properly  carried  out  with 
regard  to  the  tenant.  Indeed,  there  may 
be  considerable  advantage  in  using  as 
hearing  officer  a  person  who  has  direct 
and  intimate  knowledge  of  the  policy. 

The  1983  law  provides  that  a  statutory 
grievance  hearing  must  be  conducted 
“before  an  impartial  party".  A  hearing 
officer  who  is  an  officer  or  employee  of 
the  PHA,  or  who  is  a  superior,  peer  of 
co-worker  of  the  decision-maker,  is  able 
to  provide  an  impartial  second  look  at 
the  challenged  decision.  In  Lopez  v. 
Phipps  Plaza  (498  F.2d  937,  943  (2d  Cir. 
1974))  (rejecting  due  process  objection  to 
appointment  of  hearing  officer  in 
subsidized  housing),  the  opinion  by 
Judge  Friendly  notes  that  a  housing 
authority  official  does  not  lack 
impartiality  simply  because  he  is  an 
officer  of  the  housing  authority.  The 
opinion  states  that: 

As  the  hearing  requirement  is  imposed  on 
more  and  more  agencies  *  *  *,  there  will  be 
greater  and  greater  necessity  for  entrusting 
decision  to  agency  personnel  *  *  *  * 
Moreover,  confiding  the  [hearing]  decision 
*  *  *  to  a  person  with  experience  in  the 
management  of  housing  projects  has  positive 
factors  *  *  *  * 

In  Lopez,  the  court  also  notes 
approvingly  that  under  prior  public 
housing  grievance  procedures  there  are 
no  specific  restrictions  on  who  the  PHA 
may  appoint  as  an  “impartial  hearing 
officer"  (498  F.2d  at  944  n.  5). 

In  considering  the  elements  of  a  due 
process  administrative  hearing,  the 
Supreme  Court  has  concluded  that  an 
agency  official  is  not  barred  from  acting 
as  impartial  hearing  officer,  so  long  as 
the  hearing  officer  has  not  “participated 
in  making  the  determination  under 
review"  ( Goldberg  v.  Kelly,  397  U.S.  254, 
271,  90  S.  Ct.  1011. 1022  (1970)).  This  rule 
prohibits  the  designation  of  a  hearing 
officer  who  participated  in  (“made  or 
approved")  the  challenged  decision. 

Comment  asks  that  the  rule  be  revised 
to  make  sure  that  the  hearing  officer  has 
no  ex  parte  contacts  with  PHA  officials. 
HUD  sees  no  need  for  a  provision 
barring  contacts  with  PHA  officials.  The 
PHA  should  have  flexibility  in 
structuring  the  administrative  grievance 
process.  PHA  discretion  should  not  be 


3; 
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constricted  by  unnecessary  or  over¬ 
detailed  Federal  rules;  or  by  rules 
modelled  on  judicial  procedures.  There 
should  be  room  for  adoption  of  hearing 
procedures  which  allow  considerable 
informality  in  conduct  of  the  hearing,  or 
which  allow  a  PHA  to  organize  a 
hearing  process  in  unconventional 
ways — for  example,  with  authority  for 
the  hearing  officer  to  actively 
investigate  the  facts,  and  question 
persons,  including  PHA  employees  or 
officials,  who  may  have  knowledge  of 
the  facts. 

Of  course,  the  PHA’s  hearing 
procedure,  and  the  actions  of  a  hearing 
officer  under  the  procedure,  must  be 
consistent  with  the  purpose  of  the 
hearing  process — to  provide  the  tenant 
with  the  opportunity  for  a  fair  hearing 
on  grievable  issues.  The  hearing  officer 
may  not  collude  with  the  PHA  to  deny 
the  tenant  a  real  “opportunity  for  an 
informal  hearing”,  as  required  by  the 
law  and  the  rule  §  966.31(a)(1)). 

(3)  Elimination  of  Requirements  For 
Use  of  Hearing  Panel  and  For  Tenant 
Participation  In  Selection.  Under  the  old 
lease  and  grievance  rule,  the  PHA  and 
the  tenant  participate  on  equal  terms  in 
selection  of  a  hearing  officer  or  hearing 
panel.  Under  the  new  rule,  the  hearing  is 
conducted  by  a  “person  or  persons” 
selected  by  the  PHA  (§  966.32(a)(1)).  The 
PHA  decides  whether  to  use  a  panel  or 
single  hearing  officer. 

Legal  aid  comment  objects  to 
eliminating  the  old  rule  requirement  to 
use  a  hearing  panel  (unless  the  tenant 
and  PHA  agree  on  appointment  of  a 
single  hearing  officer).  Comment  also 
objects  to  eliminating  the  requirement 
for  the  tenant  to  participate  in  selecting 
the  officer.  Comment  claims  that  tenant 
participation  insures  impartiality. 

PHA  comment  favors  permitting  the 
PHA  to  designate  the  hearing  officer, 
and  the  related  authority  to  appoint  a 
PHA  employee  or  official  as  the  hearing 
officer.  PHA  comment  points  out 
practical  problems  in  administration  of 
the  old  system.  There  are  problems 
finding  citizens  to  serve  as  hearing 
officers.  The  old  rule  does  not  provide  a 
mechanism  to  appoint  a  grievance 
officer  when  local  volunteers  cannot  be 
found.  PHA  comment  notes  that  with 
elimination  of  the  panel  requirement 
hearings  can  be  conducted  more 
expeditiously.  Under  the  old  rule, 
bearing  panel  selection  can  take  weeks. 

The  procedure  for  selection  of  hearing 
officers  under  the  old  rule  is  expensive, 
cumbersome  and  slow.  The  old 
procedure  is  structured  in  a  way  that 
gives  opportunities  for  the  tenant  to 
hamstring  the  hearing  process,  by 
refusing  to  cooperate  in  expeditious 
appointment  of  panel  members 


(allowing,  for  example,  the  tenant  or 
tenant  counsel  to  delay  the  point  at 
which  the  PHA  can  commence  judicial 
action  to  evict  a  tenant  for  non-payment 
of  rent).  In  HUD’s  view,  there  is  no 
justification  for  retention  of  the 
unsatisfactory  system  under  the  old  rule. 

(4)  Authority  of  Hearing  Officer.  To 
operate  a  practical  and  orderly  hearing 
machinery,  the  hearing  officer  must  have 
authority  to  regulate  the  conduct  of  the 
hearing,  including  determinations  on  the 
relevance  of  proof  that  may  be  offered, 
and  of  the  manner  in  which  evidence  is 
presented.  The  rule  therefore  states 
(|  966.32(c)): 

"The  hearing  officer  may  regulate  the 
conduct  of  the  administrative  grievance 
hearing  in  accordance  with  the  PHA’s 
administrative  grievance  procedure.” 

b.  Right  of  Tenant  to  Examine 
Relevant  PHA  Materials — (1)  Statute 
and  Regulation.  Section  6(k)(3)  of  the 
U.S.  Housing  Act  of  1937  provides  that 
in  an  administrative  grievance  hearing 
on  proposed  PHA  adverse  action  the 
tenant  must  “have  an  opportunity  to 
examine  any  documents  or  records  of 
regulations  related  to  the  proposed 
[adverse]  action”  (42  U.S.C.  1437d(k)(3)). 

The  final  rule  provides  (§  966.32(d)): 

The  Tenant  shall  be  permitted  to  examine 
and  copy  any  relevant  non-privileged 
documents  in  the  possession  or  control  of  the 
PHA,  including  records  or  regulations.  This 
opportunity  shall  be  given  at  a  time  that  will 
give  the  Tenant  a  reasonable  opportunity  to 
make  use  of  the  information  in  the  grievance 
proceeding.  If  the  PHA  fails  to  produce 
documents  timely,  in  response  to  the  Tenant’s 
request  for  examination,  the  hearing  officer 
may  prohibit  the  PHA  from  using  the 
documents  at  the  hearing. 

(2)  When  PHA  Must  Produce 
Documents.  Some  comment  endorses 
proposed  provisions  requiring  the  PHA 
to  make  relevant  documents  available 
for  examination  by  the  tenant.  Other 
comment  recommends  that  the  PHA 
should  be  required  to  produce 
documents  before  hearing,  so  that  the 
tenant  can  make  effective  use  of 
documents  produced  by  the  PHA. 
Comment  states  that  the  regulation 
should  specify  a  minimum  period  of 
access  by  the  tenant  before  the 
grievance  hearing  (such  as  5  days). 

Comment  which  recommends  that 
HUD  require  the  PHA  to  produce 
documents  prior  to  the  "hearing”  are  not 
adopted  in  the  final  rule.  The  rule  does 
not  regulate  in  detail  the  procedure  for 
making  the  information  available  to  the 
tenant.  The  proposed  rule  also  does  not 
assume  a  clear  and  neat  distinction 
between  a  pre-hearing  “discovery” 
phase,  and  the  "hearing”  proper.  The 
informal  hearing  may  unfold  as  a 
meeting,  or  a  series  of  informal  meetings 


or  exchanges,  between  the  parties  and 
the  hearing  officer.  The  PHA  will 
possess  considerable  discretion  to 
determine  the  incidents  of  the  hearing 
process,  so  long  as  the  process  is 
consistent  with  the  minimum  elements 
defined  in  die  statute  and  the  rule.  In 
addition,  the  hearing  officer  has  a  broad 
authority  to  decide  issues  concerning 
the  production  of  documents. 

Given  the  variable  character  of  the 
local  hearing  process,  and  of  the 
particular  matters  to  be  examined,  the 
rule  does  not  specify  the  point  of  the 
hearing  process  at  which  information  in 
the  hands  of  the  PHA  must  be  furnished 
to  the  tenant.  Rather,  the  rule  focuses  on 
a  practical  question — whether  the 
information  is  given  at  a  time  that 
provides  a  “reasonable  opportunity”  to 
make  use  of  the  information  for 
purposes  of  the  hearing. 

Comment  which  urges  that  the  PHA 
should  have  to  produce  the  documents 
in  advance  of  the  hearing”  assume  that 
the  hearing  process  is  structured  with  a 
clear  distinction  between  a  pre-hearing 
phase,  and  the  hearing  itself.  This 
position  is  implicitly  modelled  on  the 
conventional  judicial  process  for  trial  of 
a  lawsuit,  where  there  is 
characteristically  a  clear  distinction 
between  the  pre-trial  discovery  phase 
and  the  trial. 

The  1983  law  does  not  dictate  that  the 
PHA  administrative  grievance  hearing 
must  be  so  structured.  The  PHA  should 
be  allowed  to  structure  a  grievance 
process  which  conforms  with  the 
minimum  elements  prescribed  in  the 
1983  law,  and  which  reflects  the 
judgment  and  management  discretion  of 
the  PHA.  The  grievance  process  should 
not  be  rigidly  cast  in  the  mold  of  a 
judicial  trial,  with  a  requirement  for  pre- 
hearing  discovery.  The  tenant  has  a 
statutory  right  to  “some  kind  of  hearing” 
(see  generally  Friendly,  “Some  Kind  of 
Hearing”,  123  U.  Pa.  L.  Rev.  1267  (1975)), 
so  that  the  grievance  can  be  fairly 
considered  by  the  hearing  officer.  The 
tenant  does  not  have  a  right  or  need  for 
a  hearing  process  patterned  on  a  judicial 
trial. 

The  purpose  of  the  tenant’s  right  to 
examine  PHA  documents  is  to  allow  the 
tenant  to  use  the  documents  for 
purposes  of  the  hearing,  such  as  to  show 
the  hearing  officer  that  the  tenant’s  rent 
is  not  rightly  computed;  or  to  show  the 
hearing  officer  that  the  PHA  does  not 
have  grounds  to  terminate  the  tenancy. 
This  objective  is  wholly  protected  by 
providing  that  the  tenant  must  have  a 
“reasonable  opportunity"  to  use  the 
information  in  the  proceeding.  Of 
course,  the  PHA  and  the  tenant  may 
dispute,  in  a  particular  instance, 
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whether  the  tenant  has  or  has  not  had  a 
reasonable  opportunity  for  examination 
of  the  document  for  use  in  the  hearing 
proceeding.  The  PHA  and  tenant  may 
also  dispute  the  proper  cure  for  the 
problem — e.g.,  by  a  delay  in  the 
proceedings  so  that  the  tenant  has  more 
time  for  preparation.  These  issues  may 
be  decided  by  the  hearing  officer. 

Comment  states  that  the  PHA  should 
be  prohibited  from  relying  on  documents 
not  produced  by  the  PHA  for 
examination  by  the  tenant.  HUD  agrees 
that  a  PHA  which  fails  to  make 
discovery  of  documents  should  be 
subject  to  appropriate  remedy,  including 
the  possibility  that  the  PHA  may  be 
precluded  from  using  the  documents  in 
the  hearing.  The  nature  of  the  remedy 
should  be  decided  by  the  hearing  officer, 
in  light  of  the  particular  circumstances 
and  the  requirements  of  the  PHA 
administrative  grievance  procedure.  The 
rule  should  not  prohibit  PHA  use  of  the 
documents  across  the  board,  in  all 
cases.  The  existence  or  degree  of  PHA 
fault,  the  harm  to  the  tenant,  and  the 
most  appropriate  cure  for  the  failure, 
will  differ  in  different  cases.  In  some 
cases,  the  PHA  failure  to  produce  a 
document  may  be  inadvertent  and 
innocuous.  In  other  cases,  the  failure 
may  proceed  from  deliberate 
concealment  by  the  PHA,  and  may 
severely  hinder  the  tenant’s 
presentation  of  the  grievance.  The  final 
rule  adds  a  new  provision  that  if  the 
PHA  fails  to  produce  documents  timely, 
in  response  to  the  tenant’s  request  for 
examination,  the  hearing  officer  may 
prohibit  the  PHA  from  using  the 
documents  at  the  hearing. 

(3)  Possession  or  Control  of 
Documents.  The  proposed  rule  required 
the  PHA  to  produce  relevant  documents 
“in  the  possession  of  the  PHA”. 
Comment  states  that  the  rule  should 
require  the  PHA  to  discover  documents 
under  control  of  the  PHA.  This  provision 
would  guard  against  the  possibility  of  a 
PHA  evading  production  of  documents 
by  transferring  the  documents  to 
another  party,  such  as  the  PHA 
attorney. 

The  final  rule  provides  that  the  PHA 
must  produce  documents  which  are  “in 
the  possession  or  control  of  the  PHA. 

(4)  Relevance  of  Documents; 

Privileged  Documents.  Comment  objects 
to  giving  the  tenant  a  right  of  access  to 
“any"  relevant  material,  and  notes  that 
the  rule  does  not  say  who  determines 
“relevance".  The  tenant  should  not  be 
allowed  to  “rummage  at  random” 
through  PHA  documents,  which  may 
violate  the  privacy  and  confidentiality 
of  tenant  records.  Comment 
recommends  revising  the  rule  to  provide 


that  the  PHA  has  an  rbsolute  right  to 
refuse  access  to  confidential  files. 

Under  the  rule,  the  tenant  has  no  right 
to  "rummage  at  random”,  only  a  right  to 
examine  relevant  documents.  If  there  is 
a  dispute  on  relevance  of  documents 
demanded,  the  hearing  officer  may 
decide  the  relevance  of  documents 
sought  by  the  tenant.  The  PHA  may 
establish  procedures  needed  to 
safeguard  privacy  and  confidentiality  of 
tenant  records. 

The  final  rule  clarifies  that  the  tenant 
does  not  have  a  right  to  examine  PHA 
documents  which  are  privileged.  The 
PHA  must  give  the  tenant  the 
opportunity  to  examine  any  relevant 
“non-privileged”  documents.  The  rule 
does  not  disturb  the  PHA’s  right  to  deny 
production  of  privileged  documents  in 
accordance  with  State  law,  for  example 
a  State-created  right  to  withhold 
documents  subject  to  attorney  client 
privilege.  At  the  same  time,  however, 
the  rule  does  not  establish  any  Federal 
privilege  against  production,  or  any 
rules  governing  the  circumstances  in 
which  a  privilege  arises.  Rather,  the  rule 
defers  to  State  law  determining  the 
existence  or  non-existence  of  privilege, 
and  therefore  to  State  policy  underlying 
the  grant  or  denial  of  a  privilege.  The 
tenant’s  Federal  right  to  examine  PHA 
documents  related  to  proposed  adverse 
action  does  not  sweep  aside  State-law 
privileges  against  production  of 
documents. 

^  c.  Evidence — (1).  Statute  and  Rule. 
Section  6(k)(5)  of  the  U.S.  Housing  Act 
of  1937  provides  that  in  a  hearing  on 
proposed  adverse  action  the  tenant  will 
“be  entitled  to  ask  questions  of 
witnesses  and  have  others  make 
statements  on  his  behalf’  (42  U.S.C. 
1437d(k)(5)). 

The  final  rule  provides  (§  966.32(e)): 

(1)  The  Tenant  and  the  PHA  may  present 
evidence,  and  may  question  any  witnesses. 
The  Tenant  and  the  PHA  may  have  others 
make  statements  at  the  hearing. 

(2)  Evidence  may  be  considered  without 
regard  to  admissibility  under  the  rules  of 
evidence  which  apply  in  judicial 
proceedings.” 

(2)  Acceptability  of  Evidence.  In 
receiving  and  weighing  evidence  offered 
by  the  parties,  the  hearing  officer  is  not 
bound  by  the  rules  of  evidence  which 
apply  in  a  court  (§  966.32(e)(2)).  The 
formal  rules  of  evidence  in  a  judicial 
proceeding  are  not  suitable  for  the 
informal  grievance  hearings  required 
under  this  rule. 

Comment  states  that  the  rule  should 
prohibit  use  hearsay  evidence,  or  use  of 
hearsay  as  the  “primary”  evidence.  The 
PHA  may  try  to  establish  a  case  at 
hearing  by  written  declaration,  or  other 


hearsay  testimony,  thus  avoiding  cross- 
examination  of  witnesses.  The  PHA  and 
the  tenant  should  be  required  to  produce 
any  witnesses  on  whose  statements  they 
propose  to  rely.  Comment  also  claims 
that  lack  of  standards  on  acceptability 
of  hearsay  evidence  is  an  invitation  to 
untested  innuendo. 

The  final  rule  does  not  prohibit  use  of 
“hearsay”  evidence,  or  add  any 
additional  rules  on  admissibility  of 
evidence.  Public  comment  does  not 
demonstrate  a  need  to  complicate  PHA 
administration  of  the  grievance  process 
by  imposing  technical  rules  of  evidence. 
The  HUD  regulation  should  not  import 
into  the  informal  grievance  hearing  the 
arcane  and  artificial  complexities  of  the 
evidentiary  rules  applied  in  a  court  trial, 
or  even  a  simplified  version  of  those 
rules.  When  applied  in  the 
administrative  grievance  process,  a 
broad  hearsay  prohibition  may  force  the 
rejection  of  valid  and  probative 
evidence  of  the  truth. 

The  use  of  more  complicated  hearing 
rules,  including  technical  restrictions  on 
the  reception  and  use  of  certain  types  of 
evidence,  would  tend  to  force  PHAs  to 
use  hearing  officers  who  are  able  to 
understand  and  work  with  the  rules. 
Imposition  of  complicated  evidentiary 
and  other  procedural  requirements  tends 
to  promote  PHA  employment  of  lawyers 
and  other  law-trained  professionals  as 
hearing  officers.  The  national  public 
housing  grievance  requirements  should 
be  stated  as  simply  as  possible,  to 
permit  the  broadest  freedom  to  choose 
lay  hearing  officers,  including  tenants, 
PHA  employees,  or  other  persons  drawn 
from  the  community.  Persons  who  are 
not  expert  in  the  law  are  well  able  to 
serve  as  administrative  hearing  officers, 
so  long  as  HUD  does  not  burden  the 
informal  hearing  process  with  unneeded 
technical  requirements. 

The  purpose  of  the  hearing  on  any 
question  of  fact  is  to  determine  the  truth 
respecting  the  question  at  issue.  A 
prohibition  against  use  of  technical 
"hearsay”  may  prevent  the  use  of 
valuable  evidence  which  could  properly 
inform  the  decision  of  the  hearing 
officer.  In  the  context  of  an 
administrative  grievance  proceeding,  the 
use  of  evidence  other  than  direct 
testimony  by  a  witness  to  the  events  or 
facts  at  issue  may  properly  influence  the 
judgment  of  the  hearing  officer  on  the 
weight  or  significance  of  the  evidence. 

In  deciding  to  admit  and  consider  a 
written  declaration  or  other  “hearsay” 
as  evidence  on  some  issue  of  fact,  the 
hearing  officer  may  discount  the 
probative  value  of  evidence  as  to  which 
the  parties  or  the  hearing  officer  have 
not  had  the  opportunity  to  cross- 
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examine  the  witness  in  the  course  of  the 
hearing.  The  hearing  officer  may  refuse 
to  receive  hearsay  evidence,  or  may 
decline  to  believe  the  evidence  received. 
The  decision  of  the  hearing  officer 
should  be  based  on  good  judgment  and 
common  sense  as  to  the  force  of  the 
information  offered  in  proof.  As  a  matter 
of  local  choice,  the  PHA  administrative 
grievance  procedure  may  restrict  or 
regulate  use  of  hearsay  in  the  local 
grievance  process.  However,  HUD 
should  not  nationally  impose  this 
restriction  on  the  local  grievance 
process. 

(3)  Use  of  Statements.  The  statute 
requires,  and  the  rule  correspondingly 
provides,  that  the  tenant  may  “have 
others  make  statements”  on  behalf  of 
the  tenant  (U.S.  Housing  Act  of  1937, 
section  6(k)(5),  42  U.S.C.  1437d(k)(5); 

§  966.32(e)(1)).  The  statute  and  rule  also 
provide  that  the  tenant  is  entitled  to 
representation  by  a  person  of  his  choice. 
(U.S.  Housing  Act  of  1937,  section 
6(k)(4),  42  U.S.C.  1437d(k)(4);  §  966.32(b); 
see  section  V.E.6.d  of  this  Preamble.) 

The  rule  separately  states  that  the 
tenant  (as  well  as  the  PHA)  “may 
present  evidence,  and  may  question  any 
witnesses"  (§  966.32(e))l)). 

Comment  expresses  concern  that  the 
rule  language  on  use  of  tenant 
“statements"  is  not  clear.  Comment  asks 
if  the  language  means  that  the  tenant 
may  submit  written  statements  by 
persons  not  present  at  the  hearing,  or 
only  means  that  the  tenant  has  a  right  to 
hcve  people  appear  and  testify  for  the 
tenant.  If  the  tenant  has  a  right  to  submit 
written  statements,  the  PHA  should 
have  the  same  right.  Comment  asks 
clarification  that  the  PHA  has  a  right  to 
question  tenant  statements,  and  the 
people  who  make  the  statements. 

The  statutory  authority  for  a  tenant  to 
have  “others"  make  “statements”  on 
behalf  of  the  tenant  does  not  explicitly 
distinguish  between  statements  offered 
as  proof  of  some  fact,  i.e.,  as  evidence, 
or  other  statements  offered  in  support  of 
the  tenant’s  position,  e.g.,  as  argument 
or  discussion.  In  this  rule,  HUD  finds  no 
present  need  to  distinguish  between 
these  possible  applications  of  the 
statutory  requirement.  Rather  the  rule 
broadly  allows  the  submission  of 
"statements" — whether  or  not  offered  as 
evidence  of  a  fact.  Where  the  statement 
is  in  the  nature  of  evidence,  the  right  to 
have  “others"  make  “statements" 
overlaps  the  regulatory  right  to  present 
“evidence"  supporting  the  position  of 
the  tenant.  Where  the  statement  is  in  the 
nature  of  argument  the  right  to  make 
statements  partially  overlaps  the  right  of 
the  tenant  to  have  representation  chosen 
by  the  tenant. 


The  final  rule  is  revised  to  provide 
that  the  right  to  submit  “statements” — 
like  the  right  to  present  evidence  at  the 
hearing — applies  symmetrically  to  both 
the  PHA  and  the  tenant  (§  966.32(e)(1)). 
The  PHA  should  have  an  equal  right  to 
present  its  position  at  the  hearing,  both 
in  presentation  of  evidence,  and  in 
presentation  of  arguments  that  support 
the  position  of  the  PHA. 

Comment  on  the  tenant's  right  to 
submit  written  statements,  and  on  the 
right  of  the  PHA  to  question  persons 
who  make  statements,  fundamentally 
raises  the  same  issue  treated  above  in 
the  discussion  of  “hearsay”  evidence. 
The  administrative  grievance  procedure 
adopted  by  a  PHA  may  regulate  the  use 
of  statements  (for  the  tenant  or  for  the 
PHA)  by  persons  not  present  at  the 
hearing.  Insofar  as  statements  are 
offered  as  evidence,  here  too  there  is  no 
need  for  HUD  to  establish  rules  on  the 
treatment  of  evidence  by  declaration  of 
persons  who  are  not  present  at  the 
hearing,  and  thus  are  not  available  to  be 
questioned  by  the  parties. 

(4)  Basis  of  Decision.  The  rule 
provides  (§  966.33(a))  that  “factual 
determinations  [by  the  hearing  officer] 
concerning  the  individual  circumstances 
of  the  Tenant  and  Household  shall  be  ‘ 
based  on  evidence  presented  at  the 
hearing”.  The  rule  does  not  prohibit  the 
hearing  officer  from  making  use  of 
knowledge  about  the  project  or  about 
program  requirements  and  procedures. 

Comment  objects  to  allowing  the 
hearing  officer  to  base  a  hearing 
decision  on  the  officer's  general 
information,  or  otherwise  on  facts  not 
presented  at  the  hearing,  and  which  are 
not  included  in  the  hearing  record.  (This 
concern  was  expressed  by  public 
comment  on  the  December  1982 
proposed  rule,  as  well  as  the  July  1986 
proposed  rule.)  Comment  states  that 
allowing  the  hearing  officer  to  rely  on 
prior  information  makes  a  mockery  of 
the  hearing.  The  tenant  is  not  able  to 
confront  and  cross-examine  witnesses. 
The  hearing  decision  should  be  solely 
based  on  evidence  presented  at  the 
hearing. 

HUD  believes  that  the  PHA  hearing 
process  should  be  able  to  benefit  from 
the  experience  of  the  hearing  officer. 
Indeed  the  ability  to  select  hearing 
officers  with  relevant  knowledge  about 
the  project  and  program  is  one  of  the 
important  advantages  of  using  the 
informal  administrative  grievance 
procedure  instead  of  the  courts. 

For  the  types  of  issues  most  often 
raised  in  a  public  housing  grievance 
hearing,  the  special  knowledge  of  the 
hearing  officer  may  be  of  great  help  in 
reaching  a  decision  which  is  accurate, 


fair  and  fast.  PHA  management  and 
hearing  resources  are  not  wasted  by  the 
need  to  prove  common  points  at  each 
successive  individual  hearing  before  the 
same  hearing  officer.  For  example, 
grievance  hearings  often  involve  the 
question  whether  a  tenant’s  rent  was 
correctly  computed  under  HUD 
regulations  and  procedures.  The  hearing 
officer  may  develop  some  expertise  in 
HUD  regulations  and  procedures  for 
these  computations. 

The  PHA  is  not  required  to  obtain  for 
each  new  hearing  a  hearing  officer  who 
is  innocent  of  relevant  general  program 
knowledge.  If  the  officer  possesses 
general  program  knowledge  relevant  to 
the  issue  at  hearing,  the  officer  should 
not  pretend,  in  each  new  hearing,  that 
points  of  general  information  are  novel 
and  must  be  demonstrated  anew  (by 
receiving  in  evidence  the  same  HUD 
regulations  and  procedures,  or  by 
hearing  the  same  testimony  by  the  same 
witnesses). 

Allowing  the  hearing  officer  to  rely  on 
prior  general  or  program  knowledge  and 
experience  does  not,  as  implied  by 
comment,  intrinsically  bias  the  hearing 
in  favor  of  the  PHA.  The  use  of  a 
hearing  officer  with  better  general 
knowledge  or  expertise  will  tend  to 
produce  better  decisions — decisions 
based  on  a  correct  understanding  of  the 
relation  between  the  individual 
circumstances  of  the  tenant  (shown  by 
evidence  presented  at  the  hearing)  and 
general  program  requirements  or 
circumstances.  If  the  hearing  officer  is 
knowledgeable,  the  hearing  officer  may 
be  better  able  to  penetrate  PHA 
mistakes  in  applying  technical 
procedures,  may  be  less  likely  to  defer 
to  the  PHA’s  assumed  expertise.  In 
addition,  permitting  reliance  on  the 
officer’s  prior  general  knowledge  dose 
not  preclude  the  tenant  or  the  PHA  from 
presenting  witnesses  or  documentary 
evidence  on  any  point  at  issue,  e.g.,  to 
challenge  the  PHA’s  construction  of 
HUD  requirements  as  applied  to  the 
individual  tenant. 

Allowing  the  hearing  officer  to  make 
use  of  general  program  information  not 
presented  at  the  hearing  is  supported  by 
the  legislative  history  of  the  grievance 
hearing  requirement  under  section  6(k) 
of  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437d(k)).  The  bill  reported  by  the 
House  Banking  Committee  would  have 
required  a  PHA  to  establish  an 
administrative  grievance  procedure  that 
would  provide  tenants  an  opportunity  to 
be  heard  “in  accordance  with  the  basic 
safeguards  of  due  process”  (Report  98- 
123  on  H.R.  1,  P.  175).  The  bill  did  not 
state  the  list  of  administrative  hearing 
requirements  contained  in  the  law  as 
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finally  enacted.  However,  in  reporting 
out  the  bill,  the  Housing  Banking 
Committee  stated  a  list  of  elements 
which  must  be  included  in  the  PHA 
hearing  process  under  the  bill  (Report 
98-123  on  H.R.  1,  p.  36),  which  is 
generally  similar  to  the  list  of 
administrative  hearing  requirements  in 
the  law  as  passed  by  the  Congress.  The 
hearing  requirements  listed  in  the 
Report  of  the  House  Committee  included 
"a  decision  based  solely  on  the  record 
and  explained  in  writing”.  The 
requirement  of  a  decision  “based  solely 
on  the  record"  was  deleted  in  the  final 
legislation.  This  legislative  history 
supports  the  conclusion  that  in  reaching 
a  decision  the  hearing  officer  may  use 
general  information  already  known  to 
the  hearing  officer,  and  not  contained  in 
the  record  of  the  proceeding. 

Comment  challenges  HUD’s  reading  of 
the  legislative  history.  The  comment 
claims  that  if  the  Congress  intended  a 
break  from  past  practice  under  the  HUD 
lease  and  grievance  requirements  the 
Congress  would  have  said  so  explicitly. 
This  comment  does  not  support  a 
change  in  HUD’s  analysis  of  the  law  and 
legislative  history.  The  duty  of  the 
Department  is  to  carry  out  the  law 
actually  enacted  by  the  Congress,  not  to 
imagine  what  the  Congress  would  have 
or  should  have  done,  or  to  invent 
supposed  statutory  restrictions  not 
stated  in  the  law. 

In  reading  the  legislative  history,  HUD 
properly  points  to  the  fact  that  the  text 
of  die  law  actually  passed  by  the 
Congress  does  not  include  the 
requirement  for  a  decision  exclusively 
based  on  the  record,  although  this 
element  was  explicitly  considered  and 
mentioned  by  the  House  committee.  The 
regulation  here  promulgated  is  a  fair 
implementation  of  the  statutory  hearing 
requirements  finally  passed  by  the 
Congress,  and  contained  in  the  law 
presented  for  signature  by  the  President. 

Comment  expresses  concern  that  the 
tenant  will  not  have  a  chance  to  correct 
inaccurate  information  (based  on  prior 
information  of  the  hearing  officer). 
Comment  states  that  if  a  hearing  officer 
has  prior  knowledge  of  program  policies 
and  procedures,  the  officer  should 
indicate  an  intention  to  take 
administrative  notice  of  the  facts,  and 
give  the  parties  an  opportunity  to 
dispute  the  facts  during  the  hearing. 

The  final  rule  does  not  require  the 
hearing  officer  to  give  advance  notice  of 
intention  to  take  notice  of  non-record 
facts.  Under  the  rule,  the  hearing  officer 
has  ample  authority  and  opportunity  to 
inform  the  parties  that  the  hearing 
officer  may  rely  on  general  information 
not  included  in  the  hearing  record,  and 
to  give  an  opportunity  for  the  parties  to 


dispute  assumptions  or  information  of 
the  hearing  officer.  The  value  of  this 
procedure  depends  on  the  particular 
facts  and  issues  which  are  subject  to  the 
grievance  hearing,  and  should  be  left  to 
the  sound  judgment  and  discretion  of 
the  hearing  officer  in  each  informal 
hearing.  HUD  sees  no  sufficient  reason 
to  universally  impose  on  the  PHA 
grievance  hearing  a  cumbersome  two- 
step  process  in  which  the  hearing  officer 
must  in  all  cases  first  announce  that  the 
decision  may  include  non-record 
elements  (followed  by  the  opportunity  to 
offer  evidence  on  these  elements),  in 
addition  to  issuing  a  final  written 
decision  stating  the  basis  for  the 
decision  of  the  hearing  officer. 

d.  Representation  of  Tenant.  Section 
6(k)(4)  of  the  U.S.  Housing  Act  of  1937 
provides  that  in  a  hearing  on  proposed 
PHA  adverse  action  the  tenant  is 
“entitled  to  be  represented  by  another 
person  of  his  choice  at  any  hearing”  (42 
U.S.C.  1437d(k)(4)).  The  rule  (§  966.32(b)) 
provides  that  “at  its  own  expense,  the 
Tenant  may  be  represented  at  the 
hearing  by  a  person  of  the  Tenant’s 
choice.” 

e.  Promptness  of  Hearing.  When  a 
hearing  is  required,  the  PHA  must 
proceed  with  the  hearing  “in  a 
reasonably  expeditious  manner  and  in 
accordance  with  the  PHA’s 
administrative  grievance  procedure” 

(§  966.32(f)). 

The  final  rule  eliminates  superfluous 
language  stating  that  the  expeditious 
hearing  requirement  applies  in  cases 
where  a  grievance  hearing  is  required 
under  the  rule.  All  of  the  hearing 
procedures  apply  to  a  grievance  hearing 
required  under  the  rule. 

/.  Fees  or  Costs  for  Hearing.  Comment 
recommends  that  the  rule  prohibiting  the 
PHA  from  requiring  a  tenant  to  pay  any 
costs  of  the  grievance  hearing,  or  to  pay 
a  fee  of  the  hearing  officer.  This 
proposal  is  adopted. 

The  final  rule  provides  §  966.31(f)): 

Prohibition  of  hearing  fees.  The  PHA  may 
not  require  a  Tenant  to  pay  any  hearing  fees 
or  hearing  costs  as  a  condition  for  providing 
the  Tenant  the  opportunity  for  an 
administrative  grievance  hearing  under  the 
PHA  grievance  procedure,  and  may  not 
impose  any  hearing  fees  or  hearing  costs  on 
the  Tenant.  (However,  the  PHA  may  require 
the  payment  of  Tenant  Rent  as  a  condition 
for  a  hearing  concerning  Tenant  Rent  in 
accordance  with  §966.31(d).) 

The  prohibition  of  hearing  fees  or 
costs  helps  to  preserve  the  practical 
ability  of  tenants  to  be  heard  in  the 
statutory  grievance  process.  Imposition 
of  hearing  fees  or  costs  may  discourage 
tenants  from  raising  proper  grievances 
which  are  cognizable  in  the 
administrative  grievance  process.  By 


definition,  families  participating  in  the 
program  are  poor.  A  tenant  may  be 
reluctant  to  ask  for  a  grievance  hearing 
because  the  tenant  fears  exposure  to 
possible  hearing  fees. 

Unlike  rent  owed  by  a  participant 
tenant,  hearing  fees  or  costs  are  not 
items  the  tenant  is  obligated  to  pay  in 
the  absence  of  a  hearing.  In  addition, 
unlike  back  rents,  possible  hearing  fees 
are  not  a  major  potential  source  of  PHA 
income. 

7.  Hearing  Decision 

a.  Informing  Tenant  of  Decision. 
Section  6(k)(6)  of  the  U.S.  Housing  Act 
of  1937  requires  that  in  a  hearing  on 
proposed  PHA  adverse  action  the  tenant 
is  “entitled  to  receive  a  written  decision 
by  the  public  housing  agency  on  the 
proposed  [adverse]  action”  (42  U.S.C. 
1437d(k)(6)).  The  rule  provides 
§  966.33(a)): 

The  hearing  officer  shall  issue  a  written 
decision  which  states  the  basic  reasons  for 
the  decision  *  *  *  A  copy  of  the  hearing 
decision  shall  be  furnished  promptly  to  the 
Tenant 

(For  discussion  of  the  evidentiary  basis  of  a 
determination  concerning  individual  tenant 
circumstances,  see  section  V.E.6.c.(4)  of 
Preamble) 

The  Preamble  to  the  July  1986 
proposed  rule  notes  that: 

the  statement  of  decision  *  *  *  tells  the 
family  what  was  decided,  and  the  reasons  for 
the  decision.  It  is  intended  that  the  written 
statement  of  decision  must  be  truly 
informative  as  to  the  reasons  for  the  decision. 
A  bare  and  conclusory  statement  of  the 
hearing  decision,  that  does  not  let  the  family 
know  the  basic  reasons  for  the  decision, 
would  not  satisfy  the  decision  requirement 
under  the  proposed  rule.  (51 FR  at  26520) 

PHA  comment  approves  the  provision 
of  the  proposed  rule  on  the  form  of  a 
hearing  decision. 

Other  comment  argues  that  a 
regulatory  requirement  to  state  “basic 
reasons”  for  the  grievance  decision  is 
not  adequate.  The  decision  requirement 
should  be  expanded  or  clarified. 
Comment  states  that  a  tenant  should  get 
notice  of  “specific”  reasons  for  decision. 
The  decision  should  set  out  the  factual 
basis  for  the  determination.  Comment 
states  that  the  regulation  text  should 
incorporate  the  HUD  interpretation  (in 
Preamble  to  the  July  1986  proposed  rule) 
that  a  decision  must  include  a  “truly 
informative”  statement  of  the  basic 
reasons  for  decision. 

The  language  of  the  proposed  rule  is 
not  changed.  A  simple  requirement  to 
state  “basic  reasons”  for  the  decision 
fully  carries  out  the  purpose  of  the 
written  decision. 
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First,  because  the  hearing  officer  must 
write  and  issue  a  decision,  the  officer  is 
compelled  to  consider  and  articulate  the 
basic  reasons  for-the-decision.  Thus  the 
officer  is  more  likely  to  issue  a  decision  - 
properly  based  on  the  facts  and  the  law 
at  issue  in  the  grievance  hearing. 

Second,  the  authority  of  PHA 
administrative  process,  and  of  the 
hearing  decision  on  the  tenant's 
challenge  to  PHA  adverse  action,  is 
enhanced  if  a  tenant  is  presented  with 
the  basic  reasons  for  the  hearing 
decision,  rather  than  a  bare  statement  of 
the  hearing  result.  Whether  or  not  a 
tenant  agrees  with  the  particular 
decision,  the  tenant  and  other  families 
are  more  likely  to  accept  the  decision  as 
a  legitimate  product  of  a  legitimate 
process. 

It  does  not  follow,  however,  that  a 
more  extensive  or  more  legalistic 
statement  of  decision  will  improve  the 
quality  of  decision,  or  the  degree  of 
tenant  satisfaction  and  acceptance.  A 
more  demanding  statement  of  the 
decision  requirement  may  be  harder  to 
write,  harder  to  understand  and  harder 
to  administer. 

HUD  also  finds  not  need  to 
incorporate  in  text  of  the  rule  the 
explanatory  language  in  the  Preamble  of 
the  proposed  rule  (which  asserts  that  the 
statement  of  decision  must  be  truly 
informative,  and  may  not  be  limited  to  a 
bare  and  conclusory  statement  of  the 
hearing  decision).  The  Preamble 
language  does  not  add  any  additional 
substantive  requirement,  but  merely 
spells  out  the  implications  of  the 
requirement  to  give  “basic  reasons"  for 
the  hearing  decision. 

HUD  recognizes  that  questions  will 
arise  as  to  what  is  a  sufficient  statement 
of  “basic  reasons”  in  a  concrete  case. 
Such  issues  naturally  arise  in 
application  of  any  regulatory  standard, 
and  will  not  be  avoided  by  a  more 
verbose  statement  of  the  rule. 

b.  Effect  of  Decision  on  PHA  or 
Tenant — (1)  When  PHA  Is  Not  Bound  By 
Decision— {a)  PHA  Determination.  The 
rule  states  circumstances  in  which  the 
PHA  is  not  bound  by  a  decision  of  the 
hearing  officer  (§966.33(b)): 

The  PHA  is  not  bound  by  a  hearing 
decision  if: 

(1)  The  decision  concerns  a  matter  for 
which  an  administrative  grievance  hearing  is 
not  required  *  *  *  or  otherwise  in  excess  of 
the  authority  of  the  hearing  officer,  or 

(2)  The  decision  is  contrary  to  HUD 
regulations  or  requirements,  or  otherwise 
contrary  to  Federal,  State  or  local  law. 

The  rule  also  provides  (§  966.33(c)) 
that: 

If  the  PHA  determines  that  it  is  not  bound 
by  the  decision  of  the  hearing  officer,  the 


PHA  shall  promptly  notify  the  Tenant  in 
writing  of  the  determination,  and  of  the 
reasons  for  the  determination. 

Legal  aid  comment  objects  to  giving 
the  PHA  power  to  determine  that  the 

PHA  is  not  bound  -by-decision  of  a  . 

hearing  officer  in  the  grievance  process. 
Comment  objects  to  authorizing  the 
PHA  to  repudiate  a  decision  which 
exceeds  the  authority  of  the  hearing 
officer.  The  PHA  should  be  bound  by  the 
hearing  decision  unless  the  decision  is 
contrary  to  law. 

Comment  asserts  that  the  hearing 
process  is  useless  if  a  PHA  can 
unilaterally  reject  the  hearing  decision. 
Comment  suggests  that  the  decision  that 
a  grievance  determination  is  contrary  to 
law,  and  is  therefore  not  binding,  must 
be  made  by  an  impartial  party,  and  may 
not  be  made  by  the  PHA. 

PHA  comment  welcomes  the 
provisions  authorizing  a  PHA  to 
determine  that  the  PHA  is  not  bound  by 
a  hearing  decision.  Comment  notes  that 
clarification  of  this  issue  is  overdue. 

The  final  rule  does  not  change  the 
proposed  provisions  which  define  when 
the  PHA  is  not  bound  by  the  grievance 
decision.  These  provisions  are  important 
to  insure  that  the  hearing  officer 
operates  within  the  role  assigned  by  the 
PHA  grievance  procedure  under  this 
rule,  and  to  specify  that  the  PHA  is  not 
bound  by  illegal  decisions. 

The  purpose  of  the  hearing  process  is 
to  give  the  tenant  the  opportunity  for  a 
fair  hearing — to  ascertain  whether  a 
proposed  adverse  action  by  the  PHA  is 
in  accordance  with  law,  HUD 
regulations  or  PHA  rules.  It  is  the  proper 
function  of  the  hearing  officer  to  decide 
the  propriety  of  the  PHA’s  proposed 
adverse  action  under  the  grievance 
scheme  established  by  the  1980  Federal 
law  (section  8(k)  of  the  U.S.  Housing  Act 
of  1937, 42  U.S.C.  1437(k)),  the  HUD  rule 
which  implements  the  law,  and  the 
administrative  grievance  procedure 
adopted  by  the  PHA  under  the  rule. 

The  charge  of  the  grievance  officer  is 
to  determine  the  grievance  assigned  for 
the  officer's  decision  in  accordance  with 
this  scheme.  The  PHA  should  not  be 
bound  by  a  decision  that  strays  from 
this  charge,  or  which  otherwise  invades 
the  sphere  entrusted  to  administrative 
determination  by  the  PHA.  For  example, 
the  PHA  is  not  bound  by  a  grievance 
determination  on  a  matter  other  than  a 
proposed  adverse  action,  by  a 
determination  concerning  general  policy 
issues  or  class  grievances,  or  by  a 
determination  on  a  matter  not  properly 
referred  to  the  hearing  officer  in 
accordance  with  the  PHA  grievance 
procedure. 

The  rule  provides  that  a  PHA  is  not 
bound  by  a  decision  contrary  to  HUD 


regulations  or  requirements,  or 
otherwise  contrary  to  Federal,  State  or 
local  law  (§  966.33(b)(2)).  The  PHA  has 
final  responsibility  to  act  in  accordance 
with  controlling  Federal,  State  or  local 
law,  and  this  obligation  may  not  be 
altered  by  any  decision  of  the  hearing 
officer  (compare  §  966r57(b)jof  the  old 
lease  and  grievance  rule). 

HUD  does  not  agree  with  comment 
which  argues  that  the  right  of  the  PHA 
to  reject  the  hearing  decision  in 
specified  circumstances  means  that  the 
hearing  process  is  useless.  In  practice,  a 
PHA  will  not  and  can  not  casually  reject 
the  decision  of  the  hearing  officer. 

— The  hearing  is  conducted  under  the 
PHA’s  own  grievance  procedure,  and 
decided  by  a  hearing  officer  appointed 
by  the  PHA.  A  PHA  will  generally 
accept  that  the  grievance  hearing  is  a 
legitimate  process  for  determination 
of  disputes,  even  if  PHA  mangement 
doesn’t  agree  with  the  particular 
decision.  Once  the  grievance  is 
decided  by  the  local  hearing  officer, 
the  decision  possesses  a  moral  force — 
the  sense  that  the  dispute  has  been 
decided  by  the  proper  person  in  the 
proper  way. 

— The  hearing  decision  possesses,  as 
well,  the  force  of  inertia.  The  PHA  can 
not  overturn  the  grievance  decision 
without  taking  positive  action.  The 
PHA  must  make  the  requisite 
determination  under  this  rule  (e.g., 
that  the  decision  is  beyond  the 
authority  of  the  hearing  officer)  and 
must  notify  the  tenant  of  the  reasons 
for  the  determination. 

— The  requirement  to  state  the  reasons 
in  writing  tends  to  compel  the  PHA  to 
examine  whether  there  is  good  legal 
reason  to  reject  the  hearing 
determination.  The  determination  that 
the  PHA  is  not  bound  by  a  grievance 
decision  is  issued  by  the  PHA  officials 
to  whom  the  responsibility  for  making 
the  determination  is  allocated  under 
the  PHA  grievance  procedure,  usually 
the  executive  director  or  the  PHA 
Board).  This  allocation  of 
responsibility  brings  the  issue  up  for 
explicit  examination  and  decision  by 
these  PHA  officials. 

— The  PHA  does  not  have  open-ended 
authority  to  decide  that  the  PHA  is 
not  bound  by  grievance  decisions — 
only  an  authority  to  reject  the 
grievance  determination  in  an 
individual  hearing,  for  one  of  the 
reasons  allowed  under  this  rule. 

— Abusive  exercise  of  this  authority  by 
PHA  management  is  potentially 
subject  to  objection  or  legal  challenge 
from  various  sources — tenants  or 
tenant  legal  representatives,  internal 
legal  or  management  reviews.  HUD 
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management  reviews.  The  PHA  may 
have  to  respond  to  lawsuits  alleging 
that  the  PHA  has  not  made  good  faith 
determinations,  or  that  the 
determinations  are  arbitrary  and 
capricious. 

— Repudiation  of  a  hearing  decision 
adverse  to  the  PHA  characteristically 
does  not  avoid  the  issue  that  was  the 
subject  of  hearing,  the  PHA  may 
proceed  with  the  adverse  action,  such 
as  a  termination  of  tenancy  or 
determination  of  rent,  but  may  again 
confront  the  issue  in  a  legal  action  to 
enforce  the  PHA  decision.  If  a  hearing 
officer  concludes  that  the  PHA 
adverse  action  is  not  justified,  a  court 
may  also  independently  reach  the 
same  conclusion. 

In  sum,  the  claim  that  PHAs  will 
commonly,  casually  or  capriciously 
overturn  valid  hearing  decisions  is  not 
plausible.  By  and  large,  PHAs  will  use 
the  authority  for  the  purpose  intended 
by  the  rule — to  avoid  distortion  of  the 
hearing  procedure  by  hearing  decisions 
which  are  ultra  vires  or  contrary  to  law. 
The  old  lease  and  grievance  procedure 
included  a  similar  provision  permitting 
the  PHA  to  issue  a  determination  that  a 
hearing  decision  is  not  binding.  Public 
comment  on  the  present  rulemaking 
does  not  indicate  that  this  authority  has 
been  widely  used  or  widely  abused. 
Legal  aid  comment  objects  to  allowing  a 
PHA  to  determine  that  the  PHA  is  not 
bound  by  a  hearing  decision.  However, 
the  same  legal  aid  comment  also 
advocates  retention  of  the  old  lease  and 
grievance  rule,  which  contains  similar 
provisions. 

(b)  Decision  Contrary  to  PHA  Rules 
and  Policy.  PHA  comment  urges  that  the 
authority  for  a  PHA  to  repudiate  the 
hearing  decision  should  be  extended  to 
cases  where  the  hearing  decision  is 
contrary  to  PHA  rules  and  policies  (as 
well  as  decisions  contrary  to  Federal, 
State  or  local  law).  NAHRO  comment 
notes  that  the  PHA  needs  to  uphold  and 
enforce  the  PHA’s  own  rules  and 
regulations  for  effective  and  efficient 
management  of  the  PHA  program. 

HUD  has  not  adopted  the  change 
recommended  by  the  PHA  comment. 
The  issue  presented  to  a  hearing  officer 
may  raise  the  question  whether 
application  of  PHA  rules  to  an 
individual  tenant  is  a  violation  of 
Federal  law.  Thus  the  hearing  officer 
should  have  jurisdiction  to  determine 
whether  the  local  rules  as  applied  to  the 
tenant  are  in  violation  of  Federal  law, 
and  the  PHA  should  be  bound  by  the 
hearing  decision  on  this  issue. 

HUD  respects  the  PHA  concern,  as 
reflected  in  public  comment,  with 
maintaining  the  authority  of  the  local 


rules  developed  by  the  PHA  for 
management  of  its  public  housing 
projects,  and  the  particular  concern  that 
decisions  of  the  hearing  officer  may 
infringe  on  the  operation  of  these  local 
rules.  Nevertheless,  at  this  time  the 
Department  believes  that  these  interests 
do  not  justify  allowing  the  PHA  to 
override  the  decision  of  the  hearing 
officer  in  the  grievance  process  for  PHA 
adverse  action. 

(c)  Who  May  Decide  Hearing 
Decision  Is  Not  Binding?  Under  the  old 
lease  and  grievance  rule,  the  authority 
to  determine  that  a  hearing  decision  is 
not  binding  is  vested  in  the  Board  of  the 
PHA.  Comment  on  this  rulemaking 
states  that  the  rule  should  clarify  what 
officers  or  level  of  authority  may  act  for 
the  PHA  in  issuing  a  determination  that 
the  PHA  is  not  bound  by  a  hearing 
decision.  Comment  states  that  the 
decision  that  a  PHA  is  not  bound  should 
only  be  issued  by  the  highest  PHA 
officials.  The  authority  to  repudiate 
hearing  decisions  should  only  be 
exercised  by  the  PHA  Board.  Comment 
recommends  that  the  rule  specify  that 
the  decision  to  disclaim  a  hearing 
decision  rests  in  the  sole  discretion  of 
the  PHA  Board  or  Executive  Director. 

The  final  rule  does  not  contain  any 
additional  clarification  or  restriction  on 
what  body  within  the  PHA  may 
determine  that  a  hearing  decision  is  not 
binding.  The  locus  of  this  authority  may 
therefore  be  determined  and  specified 
by  the  PHA  in  the  PHA  administrative 
grievance  procedure. 

PHAs  differ  considerably  in  program 
size  and  PHA  organization.  There  are 
very  large  PHAs  and  very  small  ones. 
PHAs  do  not  always  have  a  Board  of 
Commissioners.  The  PHA  may,  for 
example,  be  a  Department  of  the 
municipal  government,  run  by  an 
appointee  of  the  mayor.  HUD  does  not 
find  sufficient  justification  for  a 
universal  regulatory  requirement  to 
locate  the  authority  to  reject  a  grievance 
decision  in  any  specific  level  of  PHA 
management,  or  any  PHA  office.  There 
is  no  special  magic  to  placing  authority 
for  rejection  of  the  hearing  decision  at 
any  particular  point  in  the  PHA 
organization.  For  example,  in  a  large 
PHA  public  housing  program  it  may  be 
appropriate  to  place  the  PHA  authority 
to  reject  a  hearing  decision  in  the  hands 
of  an  administrator  with  line  authority 
over  a  portion  of  the  PHA  program, 
rather  than  in  the  PHA  Board,  or  the 
executive  director  of  the  whole  PHA 
program. 

Comment  states  that  the 
determination  that  the  PHA  is  not  bound 
should  be  made  by  an  impartial  party, 
and  should  not  be  a  unilateral  decision 
by  the  PHA.  This  recommendation  is  not 


adopted.  In  the  circumstances  described 
in  the  rule,  the  PHA  should  have 
ultimate  authority  to  determine  whether 
the  decision  will  bind  the  PHA.  There  is 
no  more  reason  to  place  this  authority  in 
some  non-PHA  “impartial  party"  than  to 
allow  a  final  authority  to  the  decision  of 
the  original  hearing  officer.  The  decision 
of  the  impartial  party  may  also  be 
contrary  to  law.  The  proposal  is  also  too 
cumbersome,  inserting  an  additional 
level  into  the  hearing  process  to 
determine  if  the  original  hearing 
decision  was  either  ultra  vires  or 
contrary  to  law.  The  PHA  decision  that 
the  PHA  is  not  bound  by  a  grievance 
decision  is  not  the  last  word  on  the  point 
at  issue  in  the  grievance.  Where  there  is 
no  binding  hearing  decision,  the  issue 
may  be  finally  addressed  and  resolved 
in  litigation  between  the  tenant  and  the 
PHA — such  as  in  the  judicial  process  for 
eviction  of  the  tenant. 

(d)  Voluntary  Grievance  Procedure. 
Under  this  rule,  a  PHA  is  generally  only 
required  to  grieve  on  a  proposed 
adverse  action,  but  may  elect  to  grieve 
in  other  circumstances.  HUD  regulations 
do  not  control  the  form  or  content  of 
discretionary  grievance  procedures 
beyond  the  scope  of  the  rule  (see 
§  966.35).  Comment  argues  that  a  PHA 
which  expands  the  grievance  right 
beyond  the  field  required  by  HUD 
should  be  bound  by  the  hearing 
decision.  Commenters  believe  that 
though  the  decision  to  grieve  in  the  first 
place  is  voluntary,  the  PHA  should  be 
forced  to  follow  the  hearing  decision. 
Comment  notes  the  "anomalous 
possibility”  that  a  PHA  which  has 
elected  to  expand  the  grievance  process 
might  decide  that  it  is  not  bound  by  the 
grievance  decision. 

HUD  believes  it  would  be  anomalous 
for  HUD  to  make  binding  on  the  PHA  a 
decision  in  a  hearing  process  not 
mandated  at  all  by  Federal  law  or  rule. 

If  the  PHA  is  free  to  grieve  or  not  to 
grieve  on  any  subject,  the  PHA  should 
also  be  free  to  determine  the  effect  of 
the  decision  in  the  review  process 
voluntarily  established  by  the  PHA.  A 
HUD  rule  which  provides  that  the  PHA 
is  bound  by  the  hearing  decision,  though 
the  decision  to  establish  the  hearing 
process  lies  in  the  discretion  of  the  PHA, 
would  inhibit  PHAs  from  setting  up 
grievance  procedure  beyond  the 
minimum  sphere  required  by  HUD. 

As  described  above,  the  HUD  rule 
(§  966.33  (b)  and  (c))  states  the 
circumstances  when  the  PHA  is  not 
bound  by  a  hearing  decision  in  the 
administrative  grievance  process  set  up 
by  the  PHA  in  compliance  with  this  rule. 
The  rule  does  not  deal  at  all  with  the 
effect  of  decisions  under  discretionary 
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PHA  grievance  process  not  required  by 
HUD,  including  voluntary  extension  to 
additional  subjects  of  the  administrative 
grievance  procedure  under  this  rule  {see 
§  966.35). 

(2)  Effect  of  Decision  on  Tenant — 
When  Tenant  is  Bound.  Under  the  old 
lease  and  grievance  rule,  a  tenant  who 
chooses  to  grieve  is  nevertheless  not 
bound  by  a  grievance  decision  in  favor 
of  the  PHA,  or  which  denies  the  relief 
sought  by  the  tenant.  The  old  rule 
provides  that  the  grievance  decision 
does  not  affect  the  tenant’s  right  to  a  de 
novo  trial  of  the  matter  at  issue  in  the 
grievance  hearing — a  new  judicial  trial 
which  disregards  the  administrative 
grievance  decision  in  favor  of  the  PHA. 

PHAs  point  out  that  the  old  grievance 
procedure  is  a  one-way  street.  The 
grievance  decision  is  binding  on  the 
PHA,  but  not  binding  on  the  tenant.  For 
the  tenant,  the  decision  to  seek  a 
grievance  hearing  carries  no  risk.  Under 
the  old  rule,  the  grievance  hearing  can 
be  exploited  to  effectively  delay  judicial 
eviction  of  the  tenant,  since  the  PHA 
may  not  give  notice  to  vacate  before  the 
decision  of  the  hearing  officer  is  issued. 

In  the  old  system,  the  tenant  has  a  built- 
in  incentive  to  grieve,  even  if  the  tenant 
does  not  expect  to  prevail  at  the  hearing. 

This  new  rule  does  not  carry  forward 
the  old  provision  that  a  tenant  is  not 
bound  by  a  decision  in  favor  of  the  PHA. 
The  new  rule  is  silent  on  whether  the 
tenant  is  bound  by  the  grievance 
decision  in  a  subsequent  judicial  action. 

Comment  recommends  that  the  rule 
should  restore  the  tenant's  unilateral 
right  to  judicial  trial  de  novo  on  the 
issue  decided  at  the  grievance  hearing. 
This  recommendation  is  rejected.  HUD 
believes  that  the  old  system  was 
inequitable  as  between  the  PHA  and  the 
tenant.  The  old  system  also  tended  to 
promote  misuse  of  the  grievance  process 
as  a  technique  to  delay  legitimate 
contractual  sanctions  against  the  tenant, 
and  also  tended  to  waste  administrative 
resources  used  in  the  grievance  process. 

In  the  final  rule,  HUD  is  silent  on 
whether  the  grievance  decision  is  in  any 
respect  binding  on  a  tenant  who  elects 
to  grieve.  HUD  leaves  this  question  open 
to  determination  by  the  courts,  on  the 
basis  of  independent  State-law 
principles — whether  derived  from 
common-law  or  State  statute — governing 
the  effect  of  a  prior  administrative 
decision  on  a  subsequent  judicial  action. 
At  this  time,  HUD  does  not  seek  to 
regulate  and  impose  a  uniform  Federal 
rule  of  law  on  this  question. 

Different  States  may  therefore  have 
different  answers  on  whether  the 
grievance  decision  is  binding  on  the 
tenant.  State  law  may  provide  that  the 
decision  is  always  binding,  is  binding  if 


there  is  substantial  evidence  to  support 
the  decision,  or  is  not  binding  (and  the 
tenant  entitled  to  a  trial  de  novo).  The 
standard  of  judicial  review  may  be 
determined  by  the  type  of  procedure 
used  in  the  administrative  hearing, 
including  whether  there  is  a  written 
record  of  the  hearing  (thus  allowing 
administrative  review  of  the  record).  In 
leaving  the  resolution  of  these  issues  to 
State  law,  HUD  places  the  public 
housing  adminstrative  grievance  hearing 
on  the  same  footing  as  die  treatment  of 
other  administrative  hearings  under 
State  law. 

c.  Non-use  of  Grievance  Process — 
Effect  on  Tenant.  Comment  states  that 
the  regulations  should  specify  that  a 
tenant’s  non-use  of  the  PHA  grievance 
process  does  not  bar  the  tenant  from 
raising  a  grievable  matter  in  court. 
Comment  states  that  the  tenant  should 
not  be  required  to  use  the  grievance 
process  either  (1)  as  a  pre-condition  for 
judicial  remedy,  or  (2)  as  an  alternative 
to  a  judicial  remedy.  Comment  states 
that  a  tenant  who  does  not  use  the 
greivance  process  should  have  a 
regulatory  right  to  judicial  trial  on  the 
issues.  The  tenant  should  have  a  right  to 
judicial  trial  de  novo. 

In  response  to  public  comment,  the 
rule  is  amended  to  add  a  new  provision 
(§  966.31(g)): 

Tenant  non-use  of  grievance  process.  The 
Tenant  is  not  required  to  use  the 
administrative  grievance  procedure  for 
review  of  any  PHA  adverse  action.  The 
Tenant  is  not  barred  from  using  any 
otherwise  available  judicial  procedure  for 
review  of  PHA  adverse  action  because  of  the 
Tenant’s  failure  to  use  the  PHA 
administrative  grievance  procedure  for 
review  of  such  action.  Such  failure  shall  not 
waive  or  affect  the  Tenant’s  right  to  trial  on 
the  issues. 

The  statute  requires  that  the  tenant 
must  be  given  the  "opportunity”  for  an 
informal  hearing  on  proposed  adverse 
action.  The  statute  does  not  mandate 
that  the  tenant  must  invoke  this 
opportunity  for  administrative  review. 
As  a  matter  of  policy.  HUD  believes  that 
availability  of  an  opportunity  for 
administrative  review  through  the  PHA 
grievance  procedure  should  not  constrict 
the  tenant's  otherwise  available  access 
to  the  courts.  The  statutory  grievance 
right  assures  that  there  is  an 
administrative  forum  for  review  of  PHA 
adverse  action.  The  tenant  should  retain 
the  right  to  decide  whether  to  use  the 
PHA's  administrative  hearing  process. 

8.  Existing  Grievance  Procedure 

The  new  grievance  regulation 
authorize  PHAs  to  make  very  significant 
changes  in  existing  grievance 
procedure — notably  by  limiting  the 


tenant’s  right  to  grieve  to  a  proposed 
adverse  action  §  966.31(a)),  and  by 
excluding  eviction  cases  from  the  PHA 
grievance  process  (Part  966,  Subpart  E, 
see  discussion  in  Preamble,  Part  VI 
below).  However,  the  new  rule  only 
mandates  very  modest  change  in 
existing  grievance  procedure. 

Grievance  requirements  under  the  old 
rule  are  more  far-reaching,  and  more 
complicated  than  the  new  regulatory 
grievance  requirements  now 
promulgated  by  HUD  in  accordance 
with  the  1983  law.  A  grievance 
procedure  adopted  by  a  PHA  in 
accordance  with  the  old  rule  will  in 
most  respects  satisfy  requirements 
under  the  1983  law  and  the  new  rule. 

A  grievance  procedure  adopted  under 
the  old  rule  applies  broadly  to 
individual  disputes  between  the  PHA 
and  a  tenant.  An  existing  PHA 
grievance  procedure  for  matters  outside 
the  coverage  of  the  mandatory  grievance 
procedure  under  the  final  rule  is  not 
controlled  by  the  new  administrative 
grievance  requirement.  For  such  matters, 
no  change  is  compelled  by  the  proposed 
rule. 

With  respect  to  PHA  proposed 
adverse  action,  it  appears  that  in 
general  a  PHA  will  only  need  to  modify 
the  existing  grievance  procedure  in  two 
major  respects: 

First.  Under  the  old  rule  (§  968.51(a)), 
the  PHA  may  exclude  from  its  grievance 
procedure  a  grievance  concerning  an 
eviction  or  termination  of  tenancy  if 
tenant  action  threatens  health  or  safety 
of  tenants  or  PHA  employees.  The  PHA 
may  only  use  this  exclusion  authority  if 
State  law  requires  a  due  process  court 
hearing  before  eviction  of  a  tenant. 
Although  the  1983  law  (section  6{k)  of 
the  U.S.  Housing  Act  of  1937,  42  U.S.C. 
1437d(k))  contains  a  broader  authority  to 
exclude  grievances  concerning 
termination  of  tenancy  or  eviction  than 
under  the  old  rule,  the  exclusion 
depends  on  a  determination  by  HUD  on 
due  process  adequacy  of  the  State 
procedures.  Until  the  HUD 
determination  is  issued  pursuant  to  this 
rule,  the  PHA  must  give  a  tenant  the 
opportunity  for  an  administrative 
hearing  on  any  proposed  termination  of 
tenancy,  including  a  termination  where 
the  tenant  has  created  a  threat  to  health 
or  safety  of  tenants  or  employees. 

Second.  The  new  rule  requires  that  the 
PHA  give  notice  of  a  proposed  adverse 
action  (§  966.31(b)).  Tlie  PHA  must 
implement  this  new  requirement. 

It  might  also  be  necessary  to  modify 
procedures  for  selection  of  a  hearing 
officer  or  hearing  panel,  where  the  old 
procedure  for  designating  a  hearing 
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officer  does  not  comply  with  the  new 
rule. 

Some  PHAs  may  be  largely  content 
with  operation  of  the  grievance 
requirements  under  the  old  rule.  A  PHA 
may  conclude  that  changing  the  PHA 
grievance  procedure  would  be  harmful 
to  project  management  or  tenant 
relations.  A  PHA  may  wish  to  retain,  in 
whole  or  in  part,  the  PHA’s  existing 
grievance  procedure  under  the  old  rule. 

Comment  states  that  a  PHA  should  be 
allowed  to  keep  the  present  grievance 
procedure  adopted  under  the  old  rule. 
Comment  states  that  the  rule  text  should 
specify  that  a  PHA  may  retain  the 
present  grievance  procedure  with 
minimal  modification. 

In  fact,  PHAs  may  largely  retain 
present  grievance  procedures  with 
modest  modification.  Once  HUD  has 
made  the  required  statutory  due  process 
determination,  a  PHA  may,  as  in  the 
past,  deny  a  grievance  right  for  cases 
which  present  a  threat  to  health  or 
safety  of  tenants  and  employees  (but 
without  necessarily  adopting  the 
broader  exclusion  of  termination  of 
tenancy  and  eviction  allowed  under  the 
new  rule).  HUD  finds  no  need  to  clutter 
the  rule  text  with  transitional  references 
to  ability  of  the  PHA  to  retain  its 
existing  grievance  procedure,  since 
there  are  no  special  rules  for  transition 
cases. 

Comment  recommends  that  a  PHA 
which  wants  to  modify  an  existing 
grievance  procedure  should  be  required 
to  give  notice  to  tenants,  and  that 
tenants  should  be  adequately 
represented  in  the  process  for 
determining  the  changes  to  be  made. 
HUD  finds  no  reason  to  mandate  an 
additional  notice  to  the  tenant,  other 
than  the  required  general  description  of 
the  PHA  grievance  procedure  (discussed 
in  section  V.E.2  of  this  Preamble).  To  the 
extent  that  the  PHA’s  revised  grievance 
procedure  differs  from  the  procedure 
described  in  tenant  information 
materials  previously  distributed  by  the 
PHA  (or  if  the  PHA  has  not  previously 
given  the  tenant  a  general  description  of 
the  PHA  grievance  process),  then  the 
PHA  must  give  the  tenant  a  general 
description  of  the  revised  grievance 
procedure  adopted  by  the  PHA  in 
accordance  with  this  rule  (§  966.30(d)). 

With  respect  to  tenant  participation, 
this  rule  broadly  leaves  decisions  on  the 
extent  and  mode  of  consultations  with 
residents  to  the  administrative 
discretion  and  management  judgment  of 
the  PHA.  HUD  lacks  any  plausible 
reason  for  adopting  a  different  and  more 
prescriptive  definition  of  the  PHA’s 
process  for  adopting  a  new  grievance 
procedure  in  accordance  with  this  rule. 


9.  Settlement  of  Disputes — Informal 
Settlement  of  Disputes  and  Voluntary 
Grievance  Procedures. 

Comments  point  to  the  advantages  of 
an  administrative  procedure  to  resolve 
disputes  between  the  PHA  and  its 
tenants.  By  using  a  grievance  procedure, 
disputes  can  be  resolved  without 
litigation.  The  grievance  procedure 
offers  a  less  adversarial  way  of  working 
out  problems. 

The  old  lease  and  grievance  rule 
required  by  the  PHA  to  provide  a  formal 
administrative  grievance  hearing  for 
disputes  with  tenants.  The  old  rule  also 
required  that  the  PHA  grievance 
procedures  give  opportunity  for  informal 
discussion  and  settlement  of  the 
grievance  without  a  hearing. 

The  instant  rule  requires  the  PHA  to 
grieve  on  a  proposed  adverse  action. 

The  rule  does  not  require  the  PHA  to 
provide  a  grievance  hearing  on  other 
disputes  with  the  tenant.  The  rule  also 
does  not  direct  the  PHA  to  give 
opportunity  for  discussion  and 
settlement  of  disputes,  either  those  on 
which  the  PHA  must  grieve  (i.e.,  PHA 
adverse  actions),  or  those  which  are 
outside  the  scope  of  the  grievance 
requirement.  However,  the  PHA  and  the 
tenants  may  develop  other  mechanisms 
for  avoidance  and  settlement  of 
disputes.  The  rule  provides  (§  966.35): 

“At  its  discretion,  a  PHA  may  provide 
additional  means  for  Tenant  opportunity  to 
comment  upon,  or  for  Tenant  opportunity  to 
request  PHA  consideration  of,  any  matter 
pertaining  to  the  Tenant's  occupancy  or  the 
Tenant '8  rights  or  obligations.  The 
discretionary  PHA  procedures  may  be 
designed  for  the  purpose  of  affording  an 
opportunity  for  informal  clarification  and 
resolution  of  disputes  or  potential  disputes.” 
(emphasis  supplied). 

PHA  comment  largely  supports  the 
grievance  procedure  proposed  by  HUD, 
including  limitation  of  occasions  on 
which  the  PHA  is  required  to  grieve,  and 
the  discretion  of  the  individual  PHA  to 
decide  whether  and  how  to  extend 
opportunities  for  resolution  of  disputes 
with  the  tenants. 

Legal  aid  comment  objects  to 
narrowing  the  scope  of  a  tenant's  right 
to  grieve.  Comment  also  criticizes 
elimination  of  the  PHA  duty  to  provide 
an  opportunity  for  informal  settlement  of 
disputes.  PHA-tenant  disputes  are  often 
solved  in  the  informal  settlement 
procedure  under  the  old  rule.  Informal 
settlement  avoids  the  need  for  a  full 
blown  grievance  hearing.  A  PHA’s 
administrative  grievance  procedure  may 
be  better  than  the  courts  in  crafting  a 
solution  to  public  housing  disputes. 


The  rule  only  directs  a  PHA  to  give  a 
tenant  grievance  hearing  for  proposed 
adverse  action,  as  required  by  the  1983 
law.  However,  the  PHA  may  choose  to 
give  grievance  hearings  not  required  by 
statute  or  regulation.  In  the  spirit  of  the 
statutory  policy  to  vest  maximum 
administrative  discretion  in  the  PHA 
(U.S.  Housing  Act  of  1937,  section  2;  42 
U.S.C.  1437),  the  PHA  should  enjoy  the 
discretion  to  determine  whether  to 
broaden  the  administrative  hearing 
right.  The  informal  and  creative  local 
resolution  of  disputes  is  more  likely  to 
be  favored  by  allowing  a  broad  play  to 
local  experience  and  judgment,  than  by 
requiring  the  PHA  to  use  a  formal 
grievance  mechanism  imposed  by  HUD. 

The  rule  does  not  require  the  PHA  to 
provide  a  structured  opportunity  for 
settlement  of  tenant  disputes  that  do  not 
stem  from  proposed  adverse  action,  or 
to  provide  opportunity  for  informal  pre- 
hearing  discussion  with  the  tenant.  The 
individual  PHA  is  well  able  to  devise 
procedures  for  communication  with 
tenants,  and  for  heading  off  and  solving 
disputes.  The  search  for  appropriate 
local  techniques  to  prevent  or  resolve 
PHA-tenant  disputes  is  not  aided  by 
shaping  the  local  process  of  tenant- 
management  relations  in  a  Federal  mold. 
Above  all,  the  process  depends  on  the 
good  faith,  flexibility  and  openness  of 
the  local  parties. 

Comment  states  that  the  compromise 
embedded  in  the  1983  law  does  not 
show  an  intent  to  abandon  the  informal 
conference  in  the  old  lease  and 
grievance  procedure.  To  this,  HUD 
responds  that  nothing  in  the  legislative 
history  shows  any  intention  by  the 
Congress  to  make  the  old  informal 
conference  requirement  an  element  of 
the  statutory  grievance  process  under 
the  1983  law.  The  silence  of  the 
Congress  cannot  be  read,  as  the 
comment  suggests,  an  implicit 
enactment  or  endorsement  of  all 
procedures  required  under  the  old  lease 
and  grievance  rule.  The  Department  is 
not  and  should  not  be  bound  to  retain 
elements  of  the  old  lease  and  grievance 
rule  which  were  omitted  from  the  law 
passed  by  the  Congress  in  1983. 

HUD  supports  development  by  each 
PHA  of  local  channels  and  procedures 
for  venting  tenant  concerns,  or  for 
resolution  of  disputes  between  the  PHA 
and  project  residents.  The  PHA  may 
establish  locally  devised  procedures  to 
avoid  or  resolve  disputes  or  potential 
disputes  between  the  management  and 
the  tenants. 
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F.  Mutual  Help  and  Turnkey  III 
Homeownership  Opportunity 
Programs — Grievance  Procedure 

1.  Mutual  Help  and  Turnkey  III — 
Applicability  of  Grievance  Procedure 

Grievance  requirements  under  the 
statute  and  this  rule  are  applicable  to 
Turnkey  III  and  to  Indian  housing, 
including  Mutual  Help. 

The  rule  provides  that  grievance 
requirements  (Part  966),  Subparts  D  and 
E)  are  applicable  both  to  “public 
housing”  and  to  “Indian  housing” 

(§  966.1(c)). 

“Public  housing”,  as  defined  in  this 
rule,  is  “housing  assisted  under  the  U.S. 
Housing  Act  of  1937”  (definition  at 
§  966.2].  The  Turnkey  III  Program  is 
developed  and  operated  with  assistance 
under  the  U.S.  Housing  Act  of  1937,  and 
is  within  the  definition  of  public 
housing.  The  proposed  rule  stated  that 
“public  housing”  includes  the  Turnkey 
III  Homeownership  Opportunity 
Program.  In  the  final  rule,  the  specific 
reference  to  Turnkey  III  is  deleted  from 
the  definition  of  “public  housing”. 
Turnkey  III  falls  within  the  broad 
definition  of  public  housing,  and  a 
specific  reference  to  Turnkey  ID  is  not 
needed. 

The  rule  provides  that  grievance 
hearing  requirements  are  applicable  to 
Indian  housing  (§  966.1(c)).  “Indian 
housing"  is  defined  ($966.2)  to  include 
the  Mutual  Help  Program  (administered 
by  an  Indian  Housing  Authority  ("IHA”) 
under  Part  905). 

The  Turnkey  III  and  Mutual  Help 
regulations  are  amended  to  state 
(§  904.107(p)(l),  and  §  905.424(g)(1))  that 
the  public  housing  administrative 
grievance  regulations  are  applicable  to 
these  programs. 

2.  Mutual  Help  and  Turnkey  III — Special 
Provisions 

Because  of  the  special  characteristics 
of  the  Turnkey  HI  and  Mutual  Help 
homeownership  programs  there  are  a 
few  technical  differences  between  the 
grievance  procedure  used  for  these 
programs  and  the  procedure  used  for 
public  housing  rental  projects.  These 
differences  concern  (1)  the  definition  of 
proposed  adverse  action,  and  (2)  the 
notice  by  the  PHA  to  the  homebuyer  of  a 
proposed  adverse  action  (see  §  986.34). 

Proposed  Adverse  Action 

The  rule  separately  states  the  cases 
which  are  “proposed  adverse  action" 
(for  which  the  PHA  must  give  the 
opportunity  for  a  grievance  hearing)  in 
the  Turnkey  HI  Program  and  in  the 
Mutual  Help  Program  (§  966.34(a); 

§  904.107(p)(2);  §  905.424(g)(2)).  The 


following  cases  are  considered  adverse 
actions  by  the  PHA: 

(1)  For  Mutual  Help,  a  propsed  PHA 
(IHA)  decision  determining  the  amount 
of  credits  to  the  homebuyer’s  MH 
contribution  accounts. 

(2)  For  Mutual  Help  and  Turnkey  III,  a 
proposed  PHA  decision  determining  the 
amount  of  the  required  monthly 
payment,  or  determining  the  amount 
owing  on  account  of  the  required 
monthly  payment;  a  proposed  PHA 
decision  determining  charges  by  the 
PHA  against  the  homebuyer  accounts 
(Turnkey  III  EHPA  or  NRMR;  Mutual 
Help  MEPA,  VEPA  or  MH  reserve 
accounts);  or  a  proposed  decision 
determining  the  PHA’s  proposed 
settlement  at  termination  of  the 
homeownership  agreement  or  at 
purchase  of  the  home  by  the  homebuyer. 

(3)  For  Turnkey  III,  a  proposed 
decision  that  the  homebuyer  has  lost 
homeownership  potential  and  should  be 
transferred  to  a  rental  unit 

(4)  For  Mutual  Help  and  Turnkey  HI,  a 
proposed  decision  to  terminate  the 
homebuyer  agreement  (Turnkey  HI 
Homebuyers  Ownership  Opportunity 
Agreement  or  Mutual  Help  and 
Occupancy  Agreement),  or  to  evict  the 
homebuyer  from  the  home  after  such 
termination. 

Notice  of  Proposed  Adverse  Action 

A  PHA  must  give  the  homebuyer- 
tenant  notice  of  a  proposed  adverse 
action  ($  986.31(b)).  For  Turnkey  IH,  the 
rule  clarifies  that  a  notice  terminating 
the  homebuyer  agreement  or  giving 
notice  that  Hie  homebuyer  has  lost 
homeownership  potential  (and  should 
therefore  be  transferred  to  another  unit) 
may  be  combined  with  a  notice  of 
proposed  adverse  action  (§  966.34(b)(1)). 
For  Mutual  Help,  the  rule  clarifies  that  a 
notice  terminating  the  MHO  Agreement 
may  be  combined  with  a  notice  of 
proposed  adverse  action  ($  966.34(b)(2)). 

VI.  Termination  of  Tenancy  or 
Eviction — Exclusion  From  PHA 
Administrative  Grievance  Procedure 

A.  When  PHA  Can  Evict  Without 
Grievance  Hearing — Requirement  for 
Due  Process  Determination 

The  1983  amendments  require  a  public 
housing  PHA  to  establish  and  implement 
an  administrative  grievance  procedure 
(U.S.H.  Act  of  1937,  section  3(k),  42 
U.S.C.  1437d(k)).  The  amendments  also 
provide  that  a  PHA: 

*  *  *  may  exclude  from  its  (administrative 
grievance]  procedure  any  grievance 
concerning  an  eviction  or  termination  of 
tenancy  in  any  jurisdiction  which  requires 
that,  prior  to  eviction,  a  tenant  be  given  a 
hearing  in  court  which  the  Secretary 


determines  provides  the  basic  elements  of 
due  process. 

Under  this  law,  the  PHA  does  not 
have  to  offer  tenant  a  grievance  hearing 
before  eviction  if  HUD  has  first 
determined  that  the  law  of  the 
jurisdiction  requires  due  process 
protection  before  eviction.  A  PHA  may 
remove  grievances  over  termination  of 
tenancy  or  eviction  from  the  PHA's 
grievance  process.  Part  966,  Subpart  E  of 
the  rule  establishes  the  procedure  for 
these  determinations  by  HUD. 

In  the  final  rule,  the  HUD 
determination  that  local  law  provides 
the  opportunity  for  a  pre-eviction  due 
process  hearing  in  court  is  called  a  “due 
process  determination”  (definition  at 
§  966.2;  cf.,  $  966.41(a)(1)).  This  is  a 
change  of  terminology  from  the 
proposed  rule,  in  which  the  statutory 
HUD  determination  was  called  a 
“determination  of  recognition”.  No 
substantive  change  is  intended  by 
substitution  of  the  new  term.  The  term 
“due  process  determination”  better 
conveys  the  purpose  of  the  HUD 
determination — a  determination  that 
State  law  requires  the  elements  of  due 
process. 

The  due  process  determination  will  be 
made  at  the  request  of  an  individual 
PHA.  To  make  a  due  process 
determination.  HUD  Counsel  will 
examine  legal  requirements  for  eviction 
in  the  PHA  jurisdiction.  If  there  are 
alternative  legal  processes  for  eviction 
in  the  PHA  jurisdiction,  the  HUD  due 
process  determination  may  be  issued  for 
different  eviction  procedures  within  the 
PHA  jurisdiction. 

This  rule  sets  up  a  procedure  for 
issuing  the  HUD  determinations  with  the 
least  extra  or  unnecessary  difficulty  or 
delay.  The  procedure  allows  a  full 
opportunity  for  tenant  comment  before 
issuance  of  a  HUD  due  process 
determination. 

For  a  PHA  to  exclude  grievances 
concerning  termination  or  tenancy  or 
eviction  from  the  administrative 
grievance  procedure,  HUD  must 
determine  that  specified  procedures  for 
judicial  eviction  under  State  and  local 
law  require  that  before  eviction  from  the 
dwelling  unit  a  tenant  must  be  given  the 
opportunity  for  a  hearing  in  court  which 
provides  the  basic  elements  of  due 
process  {§  966.41(a)(1)). 

The  PHA’s  decision  to  exclude 
grievances  concerning  termination  of 
tenancy  or  eviction  must  be  stated  in  the 
written  grievance  procedure  adopted  by 
the  PHA  (§  966.41(a)(3)). 

B.  Public  Comment — General 

Comment  from  PHAs  strongly 
supports  issuance  of  a  rule  which 
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authorizes  a  PHA  to  exclude  eviction 
cases  from  the  PHA  administrative 
grievance  process  in  accordance  with 
the  1983  law.  Comment  from  legal  aid 
offices  strongly  opposes  this  new 
authority  for  the  PHA  to  evict  without 
an  administrative  grievance  hearing. 

Comment  in  opposition  asserts  that 
HUD  should  reject  the  “statutory 
invitation”  to  take  eviction  out  of  the 
grievance  process.  Comment 
acknowledges  that  exclusion  is 
permitted  by  Federal  statute,  but  claims 
that  exclusion  is  poor  policy. 

Comment  states  that  tenants  are 
vulnerable,  and  need  the  protection  of 
the  PHA  grievance  process.  A  tenant 
has  the  greatest  need  for  the 
administrative  grievance  process  when 
the  PHA  is  trying  to  terminate  the 
tenancy.  Disputes  can  be  resolved  in  the 
grievance  process.  If  the  eviction  is 
dropped,  the  PHA  saves  litigation  costs. 

Comment  states  that  exclusion  will 
force  disputes  into  court.  The  tenant 
can’t  adequately  defend  against  eviction 
in  the  court  proceeding.  Comment  also 
expresses  lack  of  faith  that  the  tenant 
will  really  get  a  fair  hearing  in  the  local 
court  eviction  process. 

Comment  in  favor  of  exclusion  states 
that  exclusion  will  be  very  helpful  to 
PHAs,  and  will  be  welcome  to  tenants 
who  want  to  live  in  a  good  and  peaceful 
environment.  Comment  points  out  that 
the  old  rule  requirement  to  use  the 
administrative  grievance  process  for  an 
eviction  is  burdensome  and  expensive, 
that  the  grievance  requirement  delays 
eviction  of  tenants,  and  that  the  tenant 
can  get  a  fair  hearing  in  the  State  court 
The  National  Association  of  Housing 
and  Redevelopment  Officials  (NAHRO) 
states  that  HUD  should  be  commended 
for  allowing  the  use  of  State  court 
evictions  instead  of  a  HUD-regulated 
grievance  process.  NAHRO  comment 
remarks  that  the  rule  will  return  PHAs 
to  local  control,  and  will  decrease  PHA 
administrative  burden  and  costs 
resulting  from  the  old  grievance  rule. 

PHA  comment  states  that  it  has 
become  increasingly  difficult  to  evict 
tenants  under  the  current  grievance 
regulation.  Tenants  and  the  community 
wonder  why  the  PHA  does  not  act.  The 
grievance  requirement  undermines 
respect  for  the  PHA. 

PHA  comment  asserts  that  the 
administrative  grievance  process  adds 
cost  and  time  for  PHA  enforcement  of 
the  law.  Exclusion  will  halve  PHA  legal 
costs.  A  PHA  hails  HUD  for  proposing 
elimination  of  administrative  grievance 
procedure  for  termination  of  tenancy. 
The  PHA  gives  a  strong  statement  of 
arguments  for  allowing  a  PHA  to 
exclude  termination  of  tenancy  from  the 
grievance  process: 


The  only  way  a  tenant  can  be  evicted  in 
[the  PHA's  State]  is  by  judicial  decision,  after 
a  full  due  process  hearing  in  justice  court.  If  a 
tenant  is  dissatisfied  with  an  adverse 
decision  in  the  justice  court,  the  tenant  can 
appeal  for  a  trial  de  novo  in  the  county  court 
at  law,  and  have  a  second  full  due  process 
hearing  on  the  eviction.  The  current  Rules 
give  the  tenant  two  preliminary 
administrative  hearings  before  the  two  full 
due  process  trials  in  the  state  courts.  During 
the  last  ten  years,  the  currently  required 
grievance  hearing  procedures  have  cost  the 
Housing  Authority  literally  tens  of  thousands 
of  dollars  in  administrative  costs  and  legal 
fees,  not  to  mention  the  tremendous  drain  on 
Housing  Authority  manpower.  Tenants  have 
learned  that  requesting  an  informal  and 
formal  grievance  hearing  before  a  three 
member  panel  is  an  easy  way  to  delay  a  trial 
in  the  justice  court.  This  tenant  abuse  of  the 
grievance  procedures  and  the  tremendous 
burden  on  the  Housing  Authority  to  provide 
the  administrative  grievance  hearings,  are 
completely  unwarranted  in  light  of  the  due 
process  hearings  allowed  tenants  in  state 
courts. 

HUD  will  implement  the  statutory 
grievance  exclusion  under  the  1983  law, 
and  will  not  reject  the  statutory 
“invitation”.  Congress  simultaneously 
enacted  the  statutory  grievance 
requirement  for  a  PHA  adverse  action, 
and  the  authorization  for  PHA  to 
exclude  termination  of  tenancy  from  the 
eviction  process  (where  HUD 
determines  that  State  law  requires  basic 
due  process  before  eviction  from  the 
unit).  This  statutory  scheme  evidently 
reflects  a  Congressional  sense  of  the 
balance  between  the  benefits  and 
burdens  of  a  grievance  process  to 
challenge  adverse  actions  by  the  PHA. 
Where  the  tenant  can  get  a  pre-eviction 
due  process  hearing  in  State  court,  the 
benefits  of  providing  a  duplicative 
administrative  hearing  for  the  tenant  do 
not  match  the  burdens. 

PHAs  have  day  to  day  experience  in 
administration  of  the  old  grievance 
hearing  requirement.  Comment  by  PHAs 
persuades  the  Department  that 
implementation  of  grievance  exclusion 
as  permitted  under  the  1983  law  will 
greatly  assist  in  effective  management 
of  public  housing  projects  for  the  general 
benefit  of  public  housing  tenants. 

Prompt  processing  of  evictions  through 
judicial  process  will  enforce  compliance 
with  tenancy  requirements,  including 
rent  payment,  care  of  the  units  and 
compliance  with  project  rules.  Families 
are  more  likely  to  comply  with 
obligations  of  the  assisted  tenancy  if 
eviction,  the  most  serious  potential 
sanction  for  non-compliance,  can  be 
surely  and  quickly  carried  out — without 
the  added  delay  and  uncertainty  of  the 
administrative  grievance  process. 

PHA  comment  also  indicates  that 
elimination  of  the  grievance  requirement 


for  a  termination  of  tenancy  will  relieve 
the  PHA  of  a  considerable  expense  and 
administrative  burden. 

HUD  concludes  that  implementation 
of  exclusion  under  the  1983  law  carries 
out  a  Congressional  judgment  of  the 
appropriate  balance  of  interests,  and  is 
very  good  practical  policy. 
Implementation  of  exclusion  is  fair  to 
the  tenants  affected — who  have  the 
legal  right  to  a  fair  hearing  in  State 
court.  Exclusion  favors  as  well  the 
general  interest  of  public  housing 
tenants  that  projects  should  be  well  and 
effectively  managed. 

We  consider  also  a  number  of  other 
particular  questions  on  the  exclusion 
procedures  under  the  1983  law. 

Comment  claims  that  the  exclusion  of 
termination  of  tenancy  and  eviction 
from  the  grievance  process  is  a  violation 
of  due  process.  HUD  sees  no  plausible 
basis  for  this  claim.  A  public  housing 
tenant  has  a  property  right  to  occupy  the 
unit  in  accordance  with  terms  of  the 
lease. 

Under  Federal  law,  the  tenant  may 
not  be  evicted  without  statutory  good 
cause  (lease  violation  or  other  good 
cause).  Where  the  PHA  seeks  to  evict, 
the  tenant  must  be  given  a  due  process 
hearing  on  whether  there  is  good  cause 
for  eviction. 

There  is  not,  however,  any 
Constitutional  right  to  an  administrative 
pre-judicial  hearing  on  eviction  of  a 
public  housing  tenant,  much  less  a 
Constitutional  right  to  duplicative 
administrative  and  judicial  hearings  on 
the  grounds  for  termination  of  tenancy. 
Many  cases  have  concluded  that 
existence  or  non-existence  of  good 
cause  for  eviction  of  an  assisted  tenant 
may  be  determined  by  a  State  court 
hearing,  and  that  there  is  no 
Constitutional  requirement  for  a  prior 
administrative  hearing  on  the  eviction. 
The  right  to  a  grievance  hearing  in 
public  housing  is  purely  statutory.  The 
restriction  on  availability  of  this 
statutory  right  (the  statutory  provision 
that  the  right  to  a  grievance  hearing 
doe3  not  apply  where  HUD  has 
determined  that  State  law  requires  the 
elements  of  due  process)  is  merely  a 
statutory  limitation  on  a  statutory  right 
Congress  was  not  Constitutionally 
compelled  to  provide  any  administrative 
grievance  hearing  on  a  termination  of 
tenancy,  and  may  Constitutionally 
establish  any  limitation  on  availability 
of  the  hearing  right. 

Comment  recommends  that  the 
grievance  exclusion  should  be  limited  to 
those  types  of  eviction  most 
determinable  by  objective  evidence — 
that  is,  deciding  whether  the  tenant  has 
paid  the  rent.  HUD  finds  no  justification 
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for  this  proposed  restriction  of  the  cases 
eligible  for  exclusion  from  the  PHA 
grievance  process.  State  courts 
customarily  consider  a  vast  variety  of 
contractual  or  other  legal  issues  in 
connection  with  landlord-tenant 
relations  and  other  issues.  HUD  finds  no 
reason  to  believe  that  State  courts 
cannot  competently  consider  the  whole 
range  of  legal  issues  connected  with 
eviction  of  a  public  housing  tenant, 
including  whether  the  tenant  has 
violated  obligations  of  the  assisted 
tenancy  other  than  the  simple  obligation 
to  pay  rent.  There  is  no  reason  at  all  to 
believe  that  these  broader  issues  would 
be  better  handled  in  the  PHA’s 
administrative  grievance  process. 

Comment  states  that  in  a  particular 
State,  the  State  mandates  a  grievance 
process  for  residents  of  State-aided  low 
income  projects.  The  comment  states 
that  the  same  grievance  requirements 
should  also  be  applicable  to  tenants  of 
Federal  public  housing  projects. 
Otherwise,  tenants  in  different  projects 
will  have  different  rights,  depending  on 
whether  the  tenants  live  in  State  or 
Federal  projects. 

A  State  may  establish  a  grievance 
procedure  or  other  management 
requirements  for  State-aided  projects. 
That  is  the  prerogative  of  the  State. 

HUD  should  not,  however,  attempt  to 
mimic  State  hearing  requirements  for 
State-aided  projects.  The  State  may,  if  it 
wishes,  establish  additional  procedural 
protections  for  public  housing  tenants 
that  do  not  conflict  with  Federal  public 
housing  requirements  under  the  Federal 
statute  and  rule.  The  State  may  choose 
to  require  the  public  housing  PHA  to 
offer  the  tenant  an  administrative 
grievance  hearing  when  there  is  no 
Federal  requirement  for  such  a  hearing. 
HUD  has  not  pre-empted  the  field  of 
action  in  this  respect.  The  State  may 
properly  decide  what  additional 
procedural  protections  are  appropriate 
for  assisted  tenants,  and  whether  the 
additional  protections  should  be 
identical  in  Federal  and  State-aided 
projects. 

C.  What  is  a  Due  Process 
Determination  ? 

1.  What  HUD  Determines 

Under  the  1983  statute,  HUD  must 
determine  whether  a  jurisdiction 
“requires"  a  hearing  that  provides  the 
basic  elements  of  due  process  before 
eviction  of  a  tenant  (U.S.  Housing  Act  of 
1937,  section  0(k),  42  U.S.C.  1437d(k)).  To 
implement  the  law,  HUD  will  determine 
whether  State  or  local  law  requires  the 
elements  of  due  process. 


To  carry  out  the  statute,  a  “Due 
Process  Determination"  is  defined 
(§966.2)  as: 

A  determination  by  HUD  that  specified 
procedures  for  judicial  eviction  under  State 
and  local  law  require  that  a  tenant  must  be 
given  the  opportunity  for  a  hearing  in  court 
which  provides  the  basic  elements  of  due 
process  before  eviction  from  the  dwelling 
unit. 

2.  Elements  of  Due  Process 

a.  Definition  of  Elements.  The  1983 
law  specifies  the  minimum  elements  of 
an  administrative  grievance  hearing  by 
the  PHA.  However,  the  statute  does  not 
list  the  “basic  elements  of  due  process” 
in  a  court  proceeding  to  evict  the  tenant. 
Definition  of  these  elements  is  left  to 
administrative  determination  by  HUD. 
The  regulation  therefore  defines  (§  966.2) 
the  “elements  of  due  process”.  The 
elements  in  the  HUD  definition  will 
assure,  in  accordance  with  the  statutory 
purpose,  that  before  eviction  from  the 
unit  the  tenant  has  the  right  under  local 
law  to  a  judicial  hearing  on  the  grounds 
for  termination  of  tenancy,  and  that  a 
hearing  in  accordance  with  the  local  law 
would  meet  the  requirements  of 
procedural  due  process  under  the 
Constitution. 

In  response  to  public  comment  and 
further  consideration  by  the 
Department,  the  proposed  due  process 
definition  has  been  refined  in  the  final 
rule.  The  reasons  for  the  changes  are 
described  in  this  section. 

The  final  rule  (§  966.2)  provides  that 
"elements  of  due  process"  means  that: 

The  court  procedures  for  eviction  under 
State  and  local  law  require  all  of  the 
following  before  eviction  from  the  dwelling 
unit: 

(a)  The  opportunity  for  a  hearing  on  the 
existence  of  serious  or  repeated  lease 
violation  or  other  good  cause  reasons  for 
eviction  *  *  *. 

(b)  Advance  notice  of  the  hearing,  and  of 
the  alleged  reasons  for  eviction. 

(c)  Hearing  before  an  impartial  party. 

(d)  The  opportunity  to  be  represented  by 
counsel. 

(e)  The  opportunity  to  present  evidence 
and  question  witnesses. 

(f)  A  decision  on  the  reasons  for  eviction 
before  the  occupants  are  evicted. 

Some  comment  asserts  that  HUD’s 
proposed  definition  of  minimum  due 
process  elements  does  not  give 
sufficient  protection  for  the  tenant. 
Comment  questions  specific  elements  in 
the  definition.  Comment  states  that  the 
1983  statute  does  not  prohibit  HUD  from 
establishing  broader  safeguards  for  the 
tenant  family,  and  states  that  the 
interests  of  an  indigent  family  should 
have  greater  protection. 

It  is  the  sense  of  the  Department  that 
the  regulation  definition  in  the  final  rule 


carries  cut  the  letter  and  spirit  of  the 
statutory  requirement.  The  HUD 
definition  conforms  with  Constitutional 
standards  for  procedural  due  process  as 
applied  to  a  judicial  proceeding  for 
eviction  of  a  tenant.  HUD’s  definition  of 
the  basic  due  process  elements  affords 
notice  and  the  opportunity  to  be  heard 
on  the  existence  of  a  statutory  basis  for 
termination  of  the  assisted  tenancy 
(section  6(1)(4)  of  the  U.S.  Housing  Act 
of  1937,  42  U.S.C.  1437d(l)(4)). 

The  definition  of  due  process  elements 
in  this  rule  provides  the  appropriate 
level  of  procedural  protection  for  the 
assisted  tenant.  The  further  accretion  of 
elaborate  procedural  safeguards  in  the 
definition  of  basic  due  process  is  not 
needed  to  protect  the  central  legitimate 
interest  of  an  assisted  tenant  faced  with 
the  prospect  of  eviction — a  fair  chance 
to  be  heard  in  court.  The  interest  of  the 
tenant  does  not  justify  preserving  the 
tenant’s  opportunity  for  a  dual  hearing 
as  mandated  under  the  old  rule — first  in 
an  administrative  grievance  process, 
and  then  again  in  State  court.  "Due 
process  does  not,  of  course,  require  two 
hearings"  ( Goldberg  v.  Kelly,  397  U.S. 

254,  267,  n.  14,  90  S.  Ct.  1011, 1020 
(1970)).  PHA  comment  testifies  to  the 
waste,  delay  and  administrative  burden 
of  precluding  PHAs  from  direct  resort  to 
the  courts.  The  price  for  denying  the 
PHA  direct  and  immediate  access  to 
judicial  eviction  procedures  is  primarily 
paid  by  those  who  live  in  public 
housing,  and  who  must  put  up  with 
continued  residence  by  other  tenants 
who  violate  the  lease  and  program 
requirements. 

In  the  old  lease  and  grievance  rule, 
there  is  a  definition  of  "elements  of  due 
process”  (old  rule  §  966.53).  In  a 
jurisdiction  which  requires  a  pre¬ 
eviction  judicial  hearing  containing  the 
elements  of  due  process  as  defined  in 
that  rule,  the  PHA  was  not  required  to 
grieve  on  the  eviction  of  a  tenant  who 
creates  a  threat  to  health  or  safety  of 
PHA  tenants  or  employees.  In  1983,  the 
House  first  passed  a  bill  requiring  HUD 
to  establish  an  administrative  grievance 
procedure  “in  accordance  with  the  basic 
safeguards  of  due  process"  (Rpt.  98-123 
at  175,  5/13/83).  Comment  on  the 
proposed  rule  states  that  in  1983  the 
House  of  Representatives  intended  HUD 
to  retain  the  pre-existing  regulatory 
definition  of  due  process,  and  that  there 
is  "no  indication"  that  the  Congress 
repudiated  the  intention  of  the  House. 

There  is  no  statutory  requirement  for 
HUD  to  use  the  old  regulatory  due 
process  definition  in  determining  “basic 
elements  of  due  process"  under  the  1983 
law.  The  House  bill  and  associated 
legislative  history  does  not  indicate  any 
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proposed  legislative  determination  on 
the  point. 

First,  the  original  House  bill  required 
the  establishment  of  an  administrative 
grievance  process,  but  did  not— unlike 
the  law  actually  enacted  by  the 
Congress — allow  a  PHA  to  bypass  the 
grievance  process  if  due  process 
procedures  are  available  in  State  court 
Thus  the  House  legislative  history  does 
not  express  any  intention  on  the 
meaning  or  implementation  of  due 
process  where  the  PHA  elects  to  bypass 
the  administrative  grievance  procedure. 

Second,  the  House  bill  required  the 
PHA  to  adopt  administrative  grievance 
procedures  “in  accordance  with  the 
basic  safeguards  of  due  process"  but  not 
less  than  as  set  forth  in  specific 
provisions  of  the  old  lease  and 
grievance  rule  (“§  866.56  through 
866.59”).  The  list  of  enumerated 
regulation  provisions  in  the  House  bill 
does  not  include  the  old  rule  provision 
(§  866.53)  which  defines  “elements  of 
due  process’*.  This  suggests  that  the 
House  bill  did  not  intend  to  freeze  this 
aspect  of  the  old  lease  and  grievance 
procedure. 

HUD  has  the  authority  and  obligation 
to  implement  the  law  passed  by  the 
Congress.  The  due  process  terminology 
of  the  statute  is  drawn  from  the 
Constitution.  HUD  is  not  bound  to  the 
elements  of  due  process  once  defined  by 
HUD  regulation,  but  by  the  elements  of 
procedural  due  process  under  the 
Constitution.  The  HUD  administrative 
definition  in  this  rule  is  consonant  with 
the  Constitutional  balancing  of  interests 
in  determining  the  requisites  of  a  due 
process  hearing  in  a  court  proceeding  for 
eviction  of  an  assisted  tenant  (cf. 
Matthews  v.  Eldridge,  424  U.S.  319,  96  S. 
Ct.  893  (1976)). 

b.  Notice.  The  proposed  rule  definition 
provided  that  elements  of  due  process 
includes  “advance  notice  of  the  grounds 
for  eviction  or  termination  of  tenancy”. 
The  definition  in  the  final  rule  has  been 
revised  to  require  “advance  notice  of  the 
hearing,  and  of  the  alleged  reasons  for 
eviction”  (§  966.2). 

The  change  clarifies  what  must  be 
included  in  a  due  process  notice.  The 
notice  must  include  notice  of  the  hearing 
proceeding,  as  well  as  notice  of  the 
matter  to  be  determined  at  the  hearing — 
whether  there  are  good  cause  reasons 
for  termination  of  tenancy  or  eviction. 
The  tenant  has  to  know  that  there  will 
be  opportunity  for  a  hearing,  and  has  to 
know  what  questions  may  be  tested  at 
the  hearing. 

The  concept  of  due  process  “notice” 
implies  that  the  notice  must  be  given  in 
a  manner  reasonably  calculated  to 
inform  the  interested  parties  that  the 
action  is  pending  ( Greene  v.  Lindsey, 


456  U.S.  444, 102  S.  Ct.  1874  (1982)).  This 
rule  does  not  seek  to  specify  what 
procedure  for  service  of  notice  is 
Constitutionally  adequate.  However, 
when  making  a  due  process 
determination,  HUD  will  determine  both 
whether  the  content  of  the  notice  gives 
adequate  notice  of  the  proceeding  and 
the  reasons  for  termination  of  tenancy, 
and  whether  the  State-law  procedure  for 
serving  the  notice  is  Constitutionally 
adequate. 

Comment  objects  that  the  proposed 
rule  does  not  specify  that  notice  must  be 
“adequate”.  Comment  states  that  there 
should  be  specific  pleading  of  the  good 
cause  grounds  for  eviction,  or  that  the 
notice  must  be  detailed  and  complete 
enough  so  that  the  tenant  can  prepare  a 
defense. 

HUD  does  not  see  a  need  for  more 
detailed  pleading  rules.  The  Constitution 
does  not  require  any  particular  form  of 
pleading,  so  long  as  the  pleading  or 
other  State  notice  gives  reasonable 
notice  of  the  hearing  proceeding  and  of 
the  hearing  subject.  There  is  no  doubt 
many  possible  ways  to  express  the 
requirement  for  notice  of  what  is  to  be 
determined  in  a  hearing.  Hie  rule  states 
that  the  due  process  notice  must  state 
the  “alleged  reasons  for  eviction”.  The  . 
statement  tells  the  tenant  what  is  to  be 
decided  in  the  hearing.  This  formulation 
is  similar  to  the  statement  by  the 
Supreme  Court,  in  Goldberg  v.  Kelly, 
that  a  beneficiary  of  assistance  must 
have  notice  “detailing  the  reasons  for  a 
proposed  termination"  (397  U.S.  254, 
267-268,  90  S.  Ct.  1011, 1020  (1970)). 

Comment  objects  that  the  rule  does 
not  specify  that  the  due  process  notice 
must  go  to  the  family,  as  well  as  to  the 
tenant  (the  family  member  who  executes 
the  lease  on  behalf  of  the  family 
(§  966.2)).  HUD  does  not  agree  with  this 
comment.  In  determination  of  matters 
under  the  lease,  the  PHA  may  serve 
notice  on  the  tenant.  The  tenant  is  the 
legal  representative  of  the  family.  In 
accordance  with  conventional  landlord- 
tenant  practice,  the  tenant  is  the  holder 
of  legal  rights  under  the  lease,  and 
exercises  the  leasehold  rights  on  behalf 
of  the  occupants,  including  both  adults 
and  children  residing  in  the  unit  It  is  not 
practical  or  Constitutionally  necessary 
that  the  PHA  should  have  to  separately 
serve  other  individual  members  of  the 
family,  in  addition  to  the  tenant. 

The  requirement  for  due  process 
“notice”  does  not  signify  that  there  must 
be  a  single  document  or  single  process 
that  conveys  the  necessary  information 
to  the  tenant.  State  landlord-tenant  laws 
commonly  mandate  a  two-step  notice 
process  to  maintain  an  action  for 
eviction  of  a  tenant.  Landlord  must  first 
serve  a  "notice  to  quit"  the  property  by 


the  end  of  a  specified  notice  period 
defined  by  State  law.  After  expiration  of 
the  notice,  landlord  may  commence  the 
legal  action  for  possession  of  the 
property,  by  service  of  the  complaint  or 
other  appropriate  process.  For  purpose 
of  determining  whether  the  State-law 
notice  meets  the  requirements  of  basic 
due  process,  it  does  not  matter  whether 
State  law  requires  one  notice  or  two,  or 
(if  there  is  more  than  one  required 
notice)  which  of  the  State-law  notices 
holds  the  necessary  information.  In 
making  the  due  process  determination, 
the  quesiion  for  HUD  is  whether — under 
State  law — the  tenant  must  be  given  the 
necessary  information  in  advance  of  the 
hearing. 

Assume,  for  example,  that  the 
contents  of  the  complaint  contain  all  the 
necessary  due  process  information,  and 
that  the  complaint  is  served  in  a  manner 
reasonably  calculated  to  give  notice  of 
the  hearing.  In  such  a  case,  HUD  does 
not  have  to  consider  whether  the 
information  is  also  given  in  a  State-law 
notice  to  quit,  or  whether  the  process  for 
delivery  of  the  notice  to  quit  is 
Constitutionally  adequate  to  afford 
notice  of  the  hearing.  HUD’s  due  process 
determination  may  be  solely  based  on 
the  adequacy  of  the  notice  given  by 
service  of  the  complaint. 

In  another  type  of  case,  the  notice  to 
quit  and  the  pleading  in  the  eviction 
proceeding  may  be  separately 
insufficient,  but  may  be  complementary 
elements  of  the  due  process  notice.  For 
example,  the  notice  to  quit  may 
adequately  state  the  grounds  for 
termination  of  tenancy,  and  the 
complaint  may  give  notice  of  the  hearing 
proceeding  which  is  to  determine  the 
validity  of  the  grounds  for  termination. 
The  HUD  due  process  determination 
may  conclude  that  proper  due  process 
notice  is  contained  in  the  combination  of 
the  two  State-required  notices,  although 
in  isolation  neither  of  the  State-law 
notices  would  afford  complete  and 
Constitutionally  adequate  notice  of  the 
hearing  proceeding. 

Comment  states  that  the  list  of  due 
process  elements  should  require  notice 
of  a  summary  ejectment  action  fourteen 
days  before  trial.  The  rule  (§  966.22) 
requires  that  the  PHA  must  give  Federal 
statutory  notice  of  lease  termination  in 
accordance  with  the  1983  statute  (U.S. 
Housing  Act  of  1937,  section  6(1)(3),  42 
U.S.C.  1437d(l)(3);  see  discussion  at 
Preamble,  section  IV .B).  In  a  termination 
for  non-payment  of  rent,  the  tenant  must 
be  given  the  Federally-required  fourteen 
days  notice. 

In  a  non-payment  case,  the  tenant  will 
have  at  least  fourteen  days  Federal 
statutory  notice  of  lease  termination, 


33292  Federal  Register  /  Vol.  53,  No.  168  /  Tuesday.  August  30,  1988  /  Rules  and  Regulations 


plus  whatever  notices  are  required  by 
State  law.  The  tenant’s  interest  in 
adequate  notice  of  the  eviction  trial 
does  not  justify  extending  the  minimum 
notice  requirement  under  Federal  law, 
by  prescribing  another  fourteen  day 
State-law  notice  of  trial  after  or 
independent  of  the  HUD-required  notice 
of  lease  termination.  The  due  process 
determination  by  HUD  should  not  be 
used  as  a  vehicle  to  federalize  the 
incidents  of  a  possessory  process 
established  by  State  law. 

c.  Discovery.  The  elements  of  due 
process  listed  in  the  proposed  rule 
{§  966.2)  provided  that  the  eviction 
procedures  must  include  “the 
opportunity  to  examine  relevant 
evidence  in  the  possession  of  the  PHA”. 
This  provision  waB  intended  to  allow 
tenant  the  opportunity  for  discovery  of 
PHA  evidence  during  the  course  of  the 
eviction  action,  but  without  attempting 
to  insist  on  any  particular  discovery 
process. 

Comment  advocates  that  the 
definition  of  due  process  elements 
should  include  a  stronger  and  more 
precise  statement  of  the  tenant’s  right  to 
discovery — both  as  to  the  point  at  which 
discovery  must  be  made  available,  and 
as  to  the  matters  which  must  be 
disclosed.  Comment  states  that  there 
should  be  a  right  to  full  pretrial 
discovery,  that  tenant  discovery  should 
be  long  enough  before  hearing  so  that 
the  tenant  can  prepare  a  defense,  and 
that  that  full  pre-trial  discovery  must 
include  the  right  to  subpoena  third 
parties,  and  the  right  to  depose  PHA 
employees  and  potential  witnesses. 
Comment  states  that  discovery  should 
not  be  limited  to  evidence  in  possession 
of  the  PHA,  that  the  PHA  must  be  under 
a  duty  to  provide  all  relevant  evidence 
in  the  tenant's  file,  and  that  the  tenant 
must  be  given  the  opportunity  to 
examine  governing  regulations. 

Comment  remarks  that  State  law  may 
not  allow  for  pretrial  discovery  in 
eviction  proceedings.  Comment 
observes  that  HUD  has  gone  beyond  the 
requirements  of  procedural  due  process 
as  articulated  by  the  Supreme  Court,  in 
demanding  that  the  State  procedure 
offer  an  advance  opportunity  to  examine 
evidence  in  the  hands  of  the  landlord. 
The  comment  notes  that  in  Goldberg  v. 
Kelly.  397  U.S.  254,  266-270,  90  S.  Ct. 
1011, 1020-1021  (1970),  which  contains 
the  most  demanding  and  explicit 
statement  by  the  Supreme  Court  of 
procedural  due  process  requirements  for 
termination  of  federal  subsidy,  “there  is 
no  mention  of  depositions,  admissions 
or  document  production”.  Since 
Goldberg,  the  Supreme  Court  has 
suggested  a  more  cautious  and  case-by¬ 


case  approach  to  the  judgment  of  what 
elements  are  required  for  a  due  process 
hearing  in  different  contexts.  In 
Matthews  v.  Eldridge,  424  U.S.  319,  333, 

96  S.  Ct.  893,  902  (1976),  the  Supreme 
Court  states  that  in  cases  after  Goldberg 
“the  Court  has  spoken  sparingly  about 
the  requisite  procedures’’. 

Some  States  has  adopted  procedures 
for  fast  trial  of  eviction  actions,  called 
summary  proceedings.  These 
accelerated  procedures  may  not  include 
any  provision  for  pre-trial  discovery.  In 
Lindsey  v.  Normet,  405  U.S.  56,  92  S.  Ct. 
862  (1972),  the  Supreme  Court  upheld  the 
authority  of  a  State  to  establish 
summary  eviction  proceedings  which 
provide  for  expedited  trial,  and  which 
limit  the  defenses  which  may  be 
presented  by  the  tenant  at  trial.  “We  are 
unable  to  conclude  that  either  the  early- 
trial  provision  or  the  limitation  on 
litigable  issues  is  invalid  on  its  face 
under  the  Due  Process  Clause  of  the 
Fourteenth  Amendment"  (405  U.S.  at  64, 
92  S.  Ct.  at  869). 

As  we  have  noted,  comment  on  the 
proposed  lease  and  grievance  rule 
claims  that  the  opportunity  for  pre-trial 
discovery  is  necessary  so  that  a  tenant 
can  prepare  for  trial.  In  Lindsey,  the 
Supreme  Court  rejects  the  similar  claim 
that  provision  for  expedited  trial  in  a 
summary  proceeding  “allows  an  unduly 
short  time  for  trial  preparation". 

Tenants  would  appear  to  have  as  much 
access  to  relevant  facts  as  their  landlord,  and 
they  can  be  expected  to  know  the  terms  of 
their  lease,  whether  they  have  paid  the  rent, 
whether  they  are  in  possession  of  the 
premises,  and  whether  they  have  received  a 
proper  notice  to  quit,  if  one  is  necessary. " 
(405  U.S.  at  65, 92  S.  Ct.  at  869-870)  (emphasis 
supplied) 

By  parity  of  logic,  due  process  does  not 
require  that  a  tenant  must  be  given  pre- 
hearing  access  to  information  in  the 
possession  of  the  PHA,  much  less  the 
full  discovery  procedures  demanded  in 
certain  comment. 

The  old  lease  and  grievance  rule 
provides  (§  966.53(b)(4))  that  “elements 
of  due  process”  in  an  eviction  action 
includes  an  opportunity  for  pre-trial 
discovery  of  relevant  documents, 
records  and  regulations  of  the  PHA.  In  a 
jurisdiction  where  State  law  requires  a 
pre-eviction  hearing  that  comports  with 
the  HUD  due  process  definition,  the 
PHA  was  not  required  to  give  a 
grievance  hearing  to  a  tenant  who 
creates  a  threat  to  health  or  safety  of 
tenants  or  employees.  In  King  v. 

Housing  Authority,  670  F.  2d  952  (11th 
Cir.  1982),  Alabama  law  did  not  require 
that  a  tenant  must  be  given  pre-eviction 
discovery  according  with  the  due 
process  definition  in  the  HUD 
regulation.  The  court  held  that  the  PHA 


must  therefore  afford  tenant  an 
administrative  hearing  before  bringing 
an  action  for  eviction  in  the  State  court. 

It  is  plain,  however,  that  the  court’s 
decision  was  not  based  on  a 
determination  that  Constitutional  due 
process  requires  an  opportunity  for 
pretrial  discovery,  but  on  the  PHA’s 
duty  to  comply  with  the  regulatory  due 
process  definition  promulgated  by  HUD. 
The  King  court  states  that  it  is: 

immaterial  that  [State]  eviction 
proceedings  comport  with  fourteenth 
amendment  due  process  requirements.  The 
Secretary  of  HUD  in  his  discretion  can 
promulgate  regulations  which  preclude 
subsidized  housing  authorities  from  denying 
tenants  administrative  hearings  when  state 
eviction  proceedings  do  not  require  any 
‘elements  of  due  process’  which  are  deemed 
necessary  by  the  Secretary.  This  is  so 
regardless  of  whether  the  regulatory 
elements  of  due  process  are  Constitutionally 
mandated.”  (670  F.2d  at  955)  (emphasis 
supplied) 

The  final  rule  eliminates  the  proposed 
provision  that  elements  of  due  process 
must  include  the  opportunity  to  examine 
evidence  in  the  PHA’s  possession.  The 
final  rule  does  not  require  that  the 
tenant  must  have  the  opportunity  for 
discovery  in  the  State  eviction 
proceeding. 

A  proceeding  for  eviction  of  any 
tenant,  subsidized  or  unsubsidized,  tests 
the  property  right  of  the  tenant  to  live  in 
the  housing.  Nevertheless,  the 
Constitution  does  not  require  that  a 
proceeding  for  dispossession  must  allow 
opportunity  for  discovery  prior  to 
hearing.  HUD  should  not  deny  to  PHAs 
which  administer  public  housing 
projects  the  ability  to  use  State 
summary  eviction  procedures  that 
accord  with  the  requirements  of  due 
process. 

Public  housing  PHAs  have  a  strong 
management  interest  in  the  use  of  the 
same  expedited  eviction  procedures 
which  may  be  used  by  a  private 
landlord.  The  need  of  the  PHA  for  use  of 
such  procedures  may  be  more 
compelling  than  the  need  of  a  private 
landlord.  Management  of  public  housing 
is  typically  more  difficult  than 
management  of  private  and  unassisted 
housing.  The  PHA  selects  its  tenants 
from  the  universe  of  eligible  poor 
families,  and  therefore  does  not  have  the 
same  latitude  as  a  private  owner  to 
select  tenants  who  meet  the  owner’s 
admission  standards.  The  public 
housing  population  includes  many 
families  with  serious  social  problems.  If 
public  housing  tenants  know  that  the 
sanction  for  non-payment  or  other 
breach  is  sure,  fast  and  effective, 
tenants  are  more  likely  to  pay  rent 
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promptly  and  to  fulfill  other  obligations 
under  the  lease.  The  PHA  should  have 
the  management  tools  to  cope  with  the 
difficult  problems  of  public  housing 
project  management,  including  the 
availability  of  State  summary  judicial 
process  to  evict  a  tenant  who  violates 
obligations  of  the  assisted  tenancy. 

d.  Other  Proposed  Elements. 

Comment  states  that  the  list  of  due 
process  elements  should  include  the 
opportunity  for  jury  trial  and  review  by 
a  law-trained  judge.  HUD  finds  no 
justification  for  adding  these  elements. 
Neither  element  is  a  prerequisite  of 
Constitutional  due  process.  Neither  is 
necessary  to  assure  a  fair  hearing  on  the 
merits. 

We  are  mindful  that  under  the  1983 
law  HUD  is  only  called  to  determine  the 
“basic"  elements  of  due  process,  not  to 
devise  and  impose  a  Federal  civil 
procedure  for  eviction  of  a  public 
housing  tenant. 

Comment  states  that  due  process 
should  include  the  right  to  a  written 
decision  with  specific  findings  of  fact 
and  conclusions  of  law.  We  do  not  agree 
that  a  written  decision  is  an  element  of 
Constitutional  due  process  in  a  judicial 
proceeding  for  termination  of  tenancy.  A 
written  decision,  or  a  statement  of  the 
legal  basis  for  opinion,  is  not  an  element 
of  the  opportunity  to  be  heard  in  the 
eviction  action,  and  the  existence  of  a 
written  decision  does  not  as  such 
change  or  affect  the  character  of  the 
decision.  It  may  be  that  a  written 
decision,  or  especially  a  reasoned 
statement  of  decision,  enhances  the 
authority  and  acceptance  of  the  hearing 
process,  or  that  existence  of  a  written 
decision  may  facilitate  appeal  of  the 
decision.  However,  the  Constitution 
does  not  require  a  written  decision  as  an 
element  of  procedural  due  process  in  a 
judicial  proceeding  for  repossession  of 
real  property. 

Comment  states  that  the  regulations 
must  require  a  judicial  hearing  where  a 
tenant  may  raise  any  issue  regarding 
termination,  including  rent  calculation. 
Comment  also  avers  that  judicial 
process  deprives  tenants  of  a  full  due 
process  hearing  if  the  court  may  issue  an 
order  excluding  particular  issues  from 
consideration. 

The  rule  provides  that  due  process 
requires  the  opportunity  for  a  hearing  on 
the  good  cause  reasons  for  termination 
of  tenancy.  If  the  alleged  reason  for 
termination  is  non-payment  of  rent,  then 
a  due  process  hearing  should  consider 
germane  defenses,  such  as  tenant’s 
allegation  that  the  rent  was  not 
calculated  in  accordance  with  HUD 
requirements,  or  that  the  tenant  has  paid 
the  proper  amount.  The  rent  calculation 
procedure  bears  directly  on  the  issue 


which  must  be  heard — whether  the  PHA 
has  adequate  reasons  for  eviction  of  the 
tenant.  We  do  not  think  that  there  is  a 
need  for  further  emphasis  or 
explanation  in  the  rule  that  the 
opportunity  for  a  judicial  hearing  and 
decision  on  the  reasons  for  termination 
imports  that  the  court  must  consider 
issues  necessary  to  that  determination. 

It  does  not  follow,  however,  that  the 
tenant  must  be  allowed  to  raise  in  the 
eviction  proceeding  all  issues 
concerning  the  tenancy.  In  Lindsey  v. 
Normet,  the  Supreme  Court  held  that  a 
State  does  not  deny  due  process  of  law 
by  restricting  the  issues  in  an  action  for 
summary  dispossession  to  whether  the 
tenant  has  paid  rent  and  honored 
tenant’s  covenants  under  the  lease  (405 
U.S.  at  64-69,  92  S.  Ct.  870-872).  State 
law  may  bar  the  tenant  from  raising  in 
the  summary  non-payment  proceeding  a 
claim  that  the  owner  has  failed  to 
maintain  the  premises  or  failed  to 
perform  other  obligations  under  the 
lease. 

Comment  claims  that  a  requirement 
that  tenant  pay  rent  into  court  pending 
final  judgment  is  a  deprivation  of  due 
process.  In  Lindsey  v.  Normet,  the 
Supreme  Court  rejected  the  claim  that  a 
requirement  for  the  tenant  to  provide 
security  for  accruing  rent  (as  a  condition 
for  delay  in  trial)  is  a  violation  of 
procedural  due  process.  “A  requirement 
that  the  tenant  pay  or  provide  for  the 
payment  of  rent  during  the  continuance 
of  the  action  is  hardly  irrational  or 
oppressive”  (405  U.S.  at  65,  92  S.  Ct.  at 
870). 

There  may  be  cases  where  State  law 
allows  the  landlord  to  use  eviction 
procedures  which  truncate  litigable 
issues,  or  which  require  the  tenant  to 
post  security,  in  such  a  way  that  under 
these  procedures  the  tenant  is 
effectively  denied  a  fair  opportunity  for 
hearing  on  the  Federal  grounds  for 
termination  of  tenancy.  If  State  law  on 
its  face  permits  a  landlord  to  use 
procedures  that  effectively  deny  tenant’s 
opportunity  to  a  hearing,  then  an 
eviction  process  by  use  of  such 
procedures  does  not  require  the 
elements  of  due  process.  HUD  will  not 
issue  a  due  process  determination  for 
those  procedures. 

e.  Revision  and  Reorganization  of 
Definition.  In  the  final  rule,  the 
definition  of  due  process  elements  is 
reorganized,  and  is  slightly  rewritten  for 
emphasis  and  clarity.  All  of  the  separate 
listed  due  process  elements  ultimately 
pertain  to  the  question  whether  the 
State  law  requires  that  the  tenant  has 
the  chance  to  be  heard  in  court  on  the 
grounds  for  termination  of  tenancy.  The 
revised  listing  of  due  process  elements 
in  the  HUD  rule  now  starts  with  the 


most  general  and  fundamental 
proposition,  that  under  the  State  court 
procedures  the  tenant  must  have: 

the  opportunity  for  a  hearing  on  the 
existence  of  serious  or  repeated  lease 
violation  or  other  good  cause  reasons  for 
eviction  *  *  *  *”  (emphasis  supplied) 

The  other  due  process  elements  listed 
in  the  rule  are  all  fundamental  elements 
necessary  to  secure  the  opportunity  for 
a  hearing.  For  example,  notice  is  a 
practical  prerequisite  of  the  opportunity 
to  be  heard  (see  Greene  v.  Lindsey,  456 
U.S.  444,  449-50, 102  S.  Ct.  1874,  (1982)). 
Thus  the  other  due  process  elements  are 
separately  listed  because  they  are  key 
elements  inherent  in  the  opportunity  for 
hearing. 

In  the  final  rule,  the  requirement  for 
"hearing  before  an  impartial  party"  is 
separately  listed  as  a  distinct  due 
process  element  to  stress  that  the 
requirement  for  decision  by  an 
“impartial”  party  is  a  key  prerequisite  in 
affording  the  opportunity  for  a  hearing. 

3.  Determination  Applies  to  Specific 
Eviction  Procedures 

HUD’s  due  process  determination  is 
for  specific  eviction  procedures — a  set 
of  procedural  requirements  for  eviction 
under  State  law. 

The  PHA  does  not  have  to  give  a 
grievance  hearing  on  termination  or 
eviction  if  HUD  determines  “specified 
procedures  for  judicial  eviction  under 
State  and  local  law”  (definition  of  "due 
process  determination”  in  §  966.2) 
require  a  pre-eviction  hearing  containing 
the  elements  of  due  process.  The  rule 
states  (§  966.41(c)(2)(ii))  that  a  HUD  due 
process  determination  must  describe 
“the  specific  eviction  procedures  which 
are  covered  by  the  due  process 
determination”. 

If  HUD  issues  a  due  process 
determination,  the  PHA  may  exclude 
grievances  concerning  termination  of 
tenancy  or  eviction  from  the  PHA 
administrative  grievance  procedures 
(§  966.41(a)(1)).  In  the  final  rule,  HUD 
adds  a  new  provision  to  clarify  that  the 
PHA  may  only  evict  the  tenant  without 
a  grievance  hearing,  if  the  PHA  uses  the 
specific  procedures  which  are  the 
subject  of  a  HUD  due  process 
determination.  The  rule  provides 
(§  966.41(a)(2)): 

If  HUD  issues  a  due  process  determination, 
the  PHA  may  evict  the  occupants  of  a 
dwelling  unit  through  the  specified 
procedures  for  judicial  eviction  which  are  the 
subject  of  the  determination.  The  PHA  is  not 
required  to  give  notice  of  proposed  adverse 
action  concerning  a  termination  of  tenancy  or 
eviction,  and  is  not  required  to  provide  the 
opportunity  for  a  hearing  under  the  PHA’s 
administrative  grievance  procedure.  Unless 
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the  PHA  uses  the  specified  eviction 
procedures  which  are  the  subject  of  a  due 
process  determination,  the  PHA  may  not 
evict  the  occupants  without  providing  to  the 
Tenant  the  opportunity  for  an  administrative 
grievance  hearing  *  *  *  prior  to  eviction. 

4.  HUD  Review  Is  Limited  to  Legal 
Requirements  for  Eviction 

The  due  process  determination  by 
HUD  under  the  1983  law  is  not  based  on 
HUD’s  investigation  of  the  empirical 
workings  of  the  State  judicial  process 
for  eviction  of  a  tenant.  The  question  for 
HUD  under  the  1983  Federal  law  is 
whether  State  law  in  the  PHA 
jurisdiction  “requires”  a  pre-eviction 
due  process  hearing  (U.S.  Housing  Act 
of  1937,  section  6(k),  42  U.S.C.  1437d(k)). 

Comment  on  the  July  1986  proposed 
rule  states  that  HUD’s  due  process 
determination  should  not  be  restricted 
to  an  examination  by  HUD  of 
requirements  for  eviction  under  State 
law.  Comment  asserts  that  HUD’s  due 
process  analysis  should  also  consider 
actual  operation  of  the  local  landlord- 
tenant  courts.  Comment  alleges  that 
State  judges  are  not  familiar  with 
Federal  law,  and  are  not  concerned  with 
the  Constitutional  rights  of  poor  people. 
Comment  states  that  because  of  the 
volume  of  eviction  cases  in  local 
landlord-tenant  court,  tenants  do  not  get 
a  fair  hearing.  To  carry  out  the  1983 
statute,  HUD’s  review  may  not  be  based 
on  a  formal  review  of  State  law  on 
paper,  but  not  in  practice. 

Comment  on  the  December  1982 
rulemaking  also  claims  that  the  practical 
operation  of  State  court  eviction 
procedures  denies  the  tenant  a  fair 
hearing.  The  tenant  may  not  receive  a 
due  process  hearing  because  of  such 
factors  as  lack  of  capability  or  bias  of 
the  judges,  refusal  or  failure  by  judges  to 
recognize  or  understand  Federal  law  or 
Federal  defenses  concerning  a  public 
housing  tenancy,  rushed  hearings,  and 
chaos  in  local  landlord-tenant  courts. 

Like  the  July  1988  proposed  rule,  this 
final  rule  provides  that  HUD’s  due 
process  determination  is  only  a 
determination  of  whether  basic  due 
process  is  required  by  local  law.  The 
HUD  due  process  determination  under 
this  rule  will  examine  legal  requirements 
governing  operation  of  the  eviction 
process  under  State  law.  HUD  will  not 
examine  how  the  local  court  processes 
work  in  practice. 

First,  HUD’s  statutory  role  is  only  to 
examine  what  eviction  procedures  are 
required  by  State  law.  The  1983  law 
does  not  imply  that  the  Department 
should  or  must  enter  into  an 
examination  of  practices  in  the  local 
landlord-tenant  court,  rather  than  an 


examination  of  what  State  law  requires 
in  the  jurisdiction  of  the  PHA. 

Second,  it  is  not  practicable  for  HUD 
to  ascertain  uniformly  or  with  assurance 
the  actual  functioning  of  the  eviction 
process  under  State  law  in  PHA 
jurisdictions  all  over  the  country.  In 
many  or  most  jurisdictions,  reliable 
studies  or  information  on  how  the  courts 
work  may  not  be  available.  At  a 
minimum,  researching  the  operation  of 
the  local  courts  would  impose  a  great 
cost  and  administrative  burden  on  HUD 
offices,  a  burden  not  required  or 
contemplated  under  the  1983  law. 

Third,  extending  the  scope  of  the  HUD 
due  process  determination  to  cover 
empirical  operation  of  local  eviction 
courts  would  undoubtedly  cripple 
implementation  of  the  statutory 
authority  to  exclude  termination  and 
eviction  from  a  PHA’s  grievance 
process.  The  need  for  HUD  to  gather 
factual  information  on  operation  of  local 
courts  would  prevent  or  greatly  delay 
issuance  of  the  statutory  due  process 
determinations.  This  result  would 
frustrate  implementation  of  the  statute, 
and  deny  the  benefits  of  the  PHA’s 
direct  access  to  judicial  eviction  process 
in  accordance  with  the  1983  law. 

Fourth,  if  the  practical  operation  of 
State  judicial  process  does  not  comply 
with  State  law,  the  remedy  should  be 
directed  to  correction  of  the  judicial 
process.  The  remedy  for  defects  in  court 
process  does  not  lie  in  requiring  the 
PHA  to  afford  an  administrative  hearing 
to  cure  defects  in  the  State  court 
proceeding. 

Comment  states  that  HUD  should 
require  that  State  judicial  boards 
educate  local  court  judges  on  good 
cause  for  eviction  of  public  housing 
tenants.  It  is  HUD’s  view  that  this 
proposal  entails  an  unacceptable  and 
impractical  Federal  intrusion  in 
administration  of  the  local  courts,  and  is 
not  HUD’s  proper  role  in  implementing 
the  1983  law.  Under  the  Federal 
Constitution,  State  courts  are  bound  to 
issue  decisions  which  comply  with 
Federal  law,  including  the  Federal 
statutory  good  cause  requirements  for 
eviction  of  a  public  housing  tenant. 
Pursuant  to  HUD’s  function  under  the 
1983  law,  HUD  will  determine  whether 
State  law  requires  that  the  tenant  be 
given  the  opportunity  for  a  pre-eviction 
hearing  on  Federal  good  cause  grounds 
for  eviction. 

5.  Defects  of  State  Eviction  Process 

o.  Court  Orders  Which  Deny  Due 
Process  Hearing.  Comment  states  that 
before  HUD  makes  a  due  process 
determination  HUD  should  consider  not 
only  the  specific  judicial  procedures  for 
eviction,  but  also  “authority”  of  the  trial 


court  to  issue  orders  which  deprive  the 
tenant  of  a  due  process  hearing.  This 
comment  misconceives  the  role  of  the 
Department  in  making  the  due  process 
determination  under  the  1983  statute 
and  this  rule. 

To  carry  out  the  1983  statute,  HUD 
will  have  to  analyze  due  process 
adequacy  of  many  local  eviction 
procedures.  In  making  the 
determination,  HUD  will  consider 
whether  understate  law  requirements 
the  specific  eviction  procedures  must  be 
carried  out  in  accordance  with  all  the 
elements  of  due  process.  The  State-law 
requirements  are  not  necessarily  located 
in  the  State  landlord-tenant  statutes  or 
in  the  State  rules  for  the  landlord-tenant 
courts,  but  may  proceed  from  a  variety 
of  sources,  including  the  due  process 
clause  of  the  State  Constitution. 

State  law  is  binding  upon  the  State 
judge  in  the  eviction  proceeding.  Where 
it  appears  upon  HUD  examination  of 
State  law  that  due  process  (i.e.,  all  the 
elements  of  due  process  as  defined  in 
the  HUD  rule)  must  be  provided  before 
eviction,  then  HUD  may  issue  the  due 
process  determination.  In  this  instance, 
by  hypothesis,  the  State  judge  has  no 
"authority"  to  issue  an  order  that 
deprives  the  tenant  of  due  process.  The 
issuance  of  such  an  order  would  be  a 
violation  of  State  law. 

Assume,  by  contrast,  that  so  far  as 
State  law  is  concerned,  the  State  judge 
has  legal  authority  to  issue  an  order  that 
infringes  on  one  of  the  elements  of  due 
process — that  such  an  order  is  not  a 
violation  of  State  law  (whether  or  not 
the  order  violates  Federal  due  process 
under  the  Fourteenth  Amendment).  Then 
in  this  instance,  also  by  hypothesis, 

State  law  does  not  require  a  hearing 
which  provides  all  the  elements  of  due 
process.  HUD  may  not  issue  a  due 
process  determination  allowing  the  use 
of  specific  State  law  eviction  procedures 
in  circumstances  where  the  judge  has 
legal  authority  under  State  law  to  issue 
an  order  that  violates  the  elements  of 
due  process.  In  the  HUD  due  process 
determination,  the  question  is  not 
whether  a  State  judge  may  in  fact  or  in 
practice  issue  an  order  which  infringes 
due  process,  but  whether  the  order  is  a 
violation  of  State  law. 

b.  PHA  Use  of  Eviction  Procedures 
Not  Covered  By  Due  Process 
Determination.  When  a  PHA  or  other 
owner  wants  to  evict  a  tenant,  State  law 
may  proffer  a  menu  of  possible  ways  to 
evict  the  tenant.  Some  procedural 
avenues  may  satisfy  all  elements  of  due 
process.  Other  procedures  may  be 
wanting.  The  due  process  determination, 
and  therefore  the  PHA’s  right  to  evict 
without  giving  the  tenant  an 
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administrative  grievance  hearing, 
applies  if  HUD  has  determined  that  the 
specific  procedures  used  by  the  PHA 
provide  the  elements  of  due  process 
(§  966.41(a)(1)). 

Comment  proposes  that  the  lease 
should  recite  HUD’s  permission  [due 
process  determination]  for  the  PHA  to 
exclude  eviction  from  the  PHA’s 
grievance  procedure,  and  should  also  set 
out  any  limitation  on  the  HUD 
permission.  Comment  states  that  if  HUD 
has  only  authorized  the  PHA  to  use  a 
particular  judicial  procedure,  and  does 
not  permit  the  PHA  to  use  other  criminal 
or  summary  proceedings,  the  lease 
should  list  what  procedures  may  not  be 
used.  The  restrictions  on  what  eviction 
procedures  may  be  used  should  be 
stated  in  the  lease,  so  that  State  courts 
will  respect  the  limitations  of  HUD’s  due 
process  determination. 

HUD  has  not  adopted  the  proposal  to 
list  in  the  lease  eviction  procedures 
which  may  not  be  used.  The  proposal 
will  not  produce  substantial  benefits  for 
tenants,  will  be  a  nuisance  for  the  PHA, 
and  may  limit  the  opportunity  of  the 
PHA  for  direct  recourse  to  State  eviction 
procedures  that  meet  the  requirements 
of  due  process.  Even  if  the  regulatory 
requirements  for  exclusion  are  not 
stated  in  the  lease,  the  requirements  are 
binding  on  the  PHA  in  State  court  as  a 
matter  of  Federal  law.  The  obligation  of 
the  PHA  to  follow  the  HUD 
requirements  does  not  depend  on 
contractual  incorporation  in  the  lease. 

When  the  PHA  seeks  to  evict  the 
tenant  in  State  court,  the  tenant  may 
claim  that  the  PHA  has  not  satisfied  the 
Federal  requirement  for  exclusion.  This 
contention  may  be  raised  in  the  eviction 
proceeding,  or  in  any  other  judicial 
procedure  which  is  available  to 
challenge  the  right  of  the  PHA  to 
proceed  with  the  eviction.  There  is  no 
reason  to  believe  that  the  Federal 
defense  cannot  be  effectively  asserted 
in  whatever  proceedings  may  be  brought 
in  the  State  courts  (cf.,  Thorpe  v. 
Housing  Authority,  393  U.S.  268,  284,  89 
S.  Ct.  518,  527  (1969)).  There  is  also  no 
reason  to  believe  that  State  courts 
would  be  more  likely  to  follow  Federal 
law  restrictions  on  a  PHA’s  authority  to 
evict  without  providing  a  grievance 
hearing  if  the  restrictions  were  stated  in 
the  lease. 

If  accepted,  the  proposal  would 
impose  a  burdensome  requirement  for  a 
negative  listing  of  all  those  eviction 
processes  for  which  HUD  has  not  made 
a  due  process  determination.  A 
complete  listing  of  eviction  processes 
that  cannot  be  used  may  be  difficult  and 
subject  to  argument.  By  design,  the  HUD 
procedures  to  carry  out  the  1983  statute 
focus  instead  on  a  more  precise  and 


positive  determination — whether  the 
PHA  is  evicting  through  specific 
processes  for  which  HUD  has  made  a 
due  process  determination. 

A  public  housing  lease  should  not  be 
encumbered  with  a  statement  of  the 
specific  State  court  procedures  that  may 
be  used  by  the  PHA  for  eviction  of  the 
tenant.  State  law  procedures  may 
change  from  time  to  time  during  the 
course  of  the  tenancy.  HUD  may  also 
issue  new  due  process  determinations. 

A  requirement  to  incorporate  in  the 
lease  a  listing  of  the  eviction  procedures 
approved  by  HUD  at  the  time  of  initial 
lease  execution  is  excessively  rigid,  and 
not  at  all  necessary  for  protection  of  the 
tenant. 

c.  PHA  Use  of  Multi-Tier  Eviction 
Procedure.  Some  States  have  a  multi-tier 
judicial  eviction  procedure  which 
provides  a  summary  process  in  the 
initial  stage,  with  subsequent 
opportunity  for  rehearing.  Comment 
poses  the  possibility  that  in  a  two  tier 
system,  the  State  may  provide  an 
inadequate  summary  process  in  the 
initial  phase,  followed  by  a  due  process 
hearing  in  the  second  phase.  The 
comment  states  that  a  PHA  should  not 
be  able  to  rely  on  procedural  protections 
in  the  second  tier  of  the  State 
proceeding  to  cure  deficiencies  in  the 
initial  stage.  The  comment  states  that  if 
a  PHA  wishes  to  exclude  eviction  from 
the  grievance  process,  the  PHA  must 
bypass  procedurally  inadequate 
summary  process.  The  PHA  should  be 
required  to  file  directly  in  a  higher  level 
court  which  provides  a  due  process 
hearing. 

HUD  will  not  prohibit  the  PHA  from 
using  any  eviction  process  available 
under  local  law  and  procedure,  on  the 
ground  that  some  segment  or  phase  of 
the  local  process  does  not  contain  the 
elements  of  due  process.  That  is  not  the 
proper  role  of  the  HUD  requirements  for 
exclusion  of  termination  and  eviction 
from  the  PHA’s  administrative  grievance 
procedure.  The  purpose  of  the  exclusion 
requirements  is  to  assure  that  the  tenant 
has  a  legal  right  under  State  law  to  a 
due  process  hearing  in  court  before  the 
tenant  is  evicted.  The  purpose  is  not  to 
impose  a  HUD  procedure  on  the  State 
proceeding  prior  to  eviction,  or  to 
prohibit  a  State  from  using  certain  kinds 
of  pre-eviction  procedural  sequences. 
The  attempt  to  define  or  limit  pre¬ 
eviction  procedures  would  entangle 
HUD  in  a  thicket  of  local  eviction 
practices,  and  interfere  with  local 
prerogatives  to  determine  the  incidents 
of  the  proceedings  leading  to 
dispossession  of  a  tenant. 

To  implement  the  1983  law,  HUD’s 
task  is  to  determine  what  pre-eviction 
court  procedures  require  the  elements  of 


due  process,  not  to  determine  what 
procedures  are  best.  If  the  PHA  does  not 
use  the  specific  eviction  procedures  for 
which  HUD  has  made  a  due  process 
determination,  the  PHA  must  offer  a 
grievance  hearing  before  evicting  the 
tenant  (§  966.41(a)(2)).  If  the  PHA  uses 
the  specified  procedures  covered  by  a 
due  process  determination,  the  PHA 
may  evict  without  providing  the  prior 
opportunity  for  an  administrative 
grievance  hearing  (§  966.41(a)(2)).  For 
this  purpose,  there  is  no  need  to 
determine  at  what  stage  of  judicial 
process  prior  to  eviction  tenant  has  been 
given  the  opportunity  for  a  hearing 
which  comports  with  due  process,  or  to 
prohibit  the  use  of  certain  pre-eviction 
judicial  processes. 

However,  in  a  two  tier  eviction 
process,  a  PHA  will  have  a  practical 
incentive  to  bypass — if  possible — use  of 
local  procedures  for  which  HUD  has  not 
made  a  determination  of  due  process.  If 
the  first  summary  phase  does  not  afford 
due  process  as  determined  by  HUD,  the 
PHA  will  not  be  able  to  evict  on  the 
basis  of  the  judicial  decision  in  the  first 
phase.  Therefore,  where  allowed  under 
local  law,  the  PHA  will  probably  choose 
to  file  directly  in  the  higher  level  court 
that  provides  a  due  process  hearing. 

Finally,  we  do  not  assume  that 
summary  process  is  not  due  process.  In 
Lindsey  v.  Normet,  the  Supreme  Court 
sustained  State  summary  eviction 
proceeding  against  a  due  process 
challenge. 

6.  Relation  Between  HUD  Review  and 
Judicial  Function 

Comment  contends  that  the  1983  law 
unwisely  allots  to  HUD  an  essentially 
judicial  function.  The  comment  objects 
that  the  law  allocates  to  the  executive 
(HUD)  an  examination  of  whether 
legislative  determinations  are 
Constitutionally  sufficient.  This  task  is 
assigned  to  the  judiciary  by  the 
Constitution,  and  is  limited  to  actual 
cases  and  controversies.  The  comment 
observes  that: 

Congress  has  assigned  this  critical  and 
intrusive  examination  of  state  laws  and 
judicial  procedures  to  HUD’s  sole  discretion. 
In  so  doing,  Congress  has  made  a  mistake 
which  it  should  rectify  forthwith.  If  not  an 
overtly  unconstitutional  delegation,  this  is 
surely  a  remarkably  awkward  mandate. 

HUD’s  role  is  to  carry  out  the  law 
passed  by  the  Congress,  not  to  second- 
guess  the  policy  of  the  law.  The  1983  law 
is  not  an  unconstitutional  delegation  of 
judicial  powers,  and  does  not  infringe  on 
the  jurisdiction  of  the  courts  to  decide 
whether  an  eviction  complies  with 
procedural  due  process  in  an  actual  case 
or  controversy.  Executive  branch 
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agencies  are  often  called  to  consider 
Constitutional  issues  in  order  to  execute 
the  laws  of  the  United  States.  In 
examining  due  process  adequacy  of 
State  procedures,  HUD  carries  out  a  role 
explicitly  assigned  to  HUD  by  the 
Congress. 

In  performing  the  role  assigned  by  the 
1983  statute,  HUD  will  seek  to  determine 
whether  State  law  on  its  face  lacks 
some  requisite  of  basic  due  process. 

This  inquiry  solely  bears  on  the  question 
whether  a  PHA  may  bypass 
administrative  grievance  proceedings 
for  eviction  of  the  tenant,  and  proceed 
directly  to  eviction  of  the  tenant  in  State 
court. 

In  the  judicial  eviction  proceeding,  a 
tenant  may  claim  that  State  procedures 
generally  do  not  satisfy  due  process  or 
that  the  procedures  violate  due  process 
as  applied  to  the  particular  case.  This  is 
a  new  due  process  inquiry  in  the  State 
court  and  is  not  affected  or  limited  by 
the  HUD  due  process  determination.  The 
purpose  of  the  HUD  due  process 
determination  under  the  1963  statute  is 
merely  to  satisfy  a  threshold  question — 
whether  the  PHA  has  a  Federal 
statutory  duty  to  afford  a  prior 
administrative  hearing.  Once  this 
threshold  is  passed,  the  eviction  court 
has  the  same  powers  to  address 
Constitutional  due  process  issues  in  the 
eviction  case  as  in  any  other  case. 

In  King  v.  Housing  Authority,  670  F.2d 
952,  955  [11th  Cir.  1982),  the  Eleventh 
Circuit  upheld  the  old  lease  and 
grievance  rule,  which  allows  a  PHA  to 
bypass  the  administrative  grievance 
procedure  if  State  law  requires  a  due 
process  hearing  in  court.  The  King  court 
concluded  that  the  HUD  regulation  did 
not  infringe  on  the  Constitutional 
responsibility  of  the  State  courts  to 
determine  due  process  issues. 

*  *  *  this  case  does  not  involve  an  attempt 
by  HUD  to  impose  its  definition  of  due 
process  on  state  courts.  [T]be  HUD 
regulations  in  no  way  purport  to  dictate  the 
elements  of  due  process  which  the  state 
courts  must  provide  in  eviction  proceedings. 
The  regulations  simply  say  that  if  state  law 
does  not  require  certain  elements  of  due 
process  in  eviction  proceedings,  the  Housing 
Authority  cannot  deny  the  tenant  an 
administrative  grievance  hearing  prior  to 
initiating  an  eviction  action  in  state  court 

The  statutory  requirement  for  a  HUD 
due  process  determination  does  not  limit 
the  opportunity  for  the  State  courts  to 
address  Constitutional  issues  in  a 
judicial  eviction  trial.  The  statutory 
requirement  under  the  1983  law  is  an 
additional  procedural  protection  for  the 
tenant — a  statutory  pre-condition  for  the 
ability  of  the  PHA  to  evict  the  tenant 
without  giving  the  opportunity  for  an 
administrative  grievance. 


D.  How  HUD  Makes  a  Due  Process 
Determination 

1.  Elimination  of  Two-Step  Process  for 
HUD  Due  Process  Determination 

a.  Description  and  Purpose  of 
Proposed  Two-Step  System.  In  July  1986, 
HUD  proposed  to  establish  a  system  in 
which  two  separate  HUD  actions  would 
be  required  before  a  PHA  is  allowed  to 
exclude  eviction  cases  from  the  PHA’s 
administrative  grievance  process.  In  the 
first  step  of  the  proposed  process,  HUD 
issues  a  determination  that  specified 
eviction  procedures  require  a  due 
process  hearing  before  eviction.  In  the 
second  step,  a  PHA  requests 
authorization  to  exclude  evictions  using 
those  procedures  from  the  PHA’s 
administrative  grievance  process. 

The  first  step  of  the  proposed  process 
was  designed  by  HUD  to  make  it  easier 
for  HUD  to  make  a  due  process 
determination  on  legal  factors  affecting 
many  PHAs.  HUD  could  make  a  single 
determination  on  due  process  adequacy 
of  eviction  procedures  which  apply  to 
many  PHAs  in  a  State. 

The  second  step  of  the  proposed 
process  was  intended  as  a  final  check, 
an  occasion  for  HUD  to  consider 
whether  a  due  process  determination  is 
applicable  for  the  eviction  procedures  to 
be  used  by  the  individual  PHA  which  is 
asking  authorization  to  exclude.  HUD 
could  consider  any  local  legal  factors  or 
peculiarities  relating  to  due  process 
adequacy  of  the  eviction  requirements  in 
the  jurisdiction  of  the  individual  PHA. 

b.  Public  Objections  to  Proposed  Two- 
Step  Process — (1)  General  Character  of 
Objections.  Public  comment  objects  to 
different  aspects  of  the  proposed  two- 
step  process  for  a  due  process 
determination.  In  general,  comment 
generated  by  legal  aid  offices  seeks  to 
make  the  process  for  exclusion  of 
eviction  grievances  as  slow  and  difficult 
as  possible,  while  PHA-generated 
comments  are  interested  in  making  the 
process  as  easy  and  quick  as  possible. 

Like  the  PHAs,  HUD  believes  that  the 
rule  should  facilitate  due  process 
determinations  under  the  1983  statute. 
The  process  must  not,  however, 
compromise  HUD’s  statutory 
responsibility  to  carry  out  due  process 
determinations  in  full  accordance  with 
the  1983  law,  after  rendering  a  careful 
due  process  analysis  of  State  eviction 
requirements. 

(2)  PHA  by  PHA  Determination  Is  Not 
Required  by  1983  Law.  The  proposed 
rule  provided  that  where  HUD  has 
already  determined  that  specific 
eviction  procedures  provide  the  basic 
elements  of  due  process  before  eviction, 
HUD  has  sixty  days  to  respond  to  a 
PHA  request  for  authorization  to 


exclude.  If  HUD  fails  to  respond  by  the 
end  of  this  period,  the  PHA  request  for 
authorization  is  deemed  granted.  Legal 
aid  comment  alleges  that  this  procedure 
evades  HUD’s  statutory  responsibility  to 
determine  due  process  adequacy  of 
State  procedures.  Comment  asserts  that 
the  grievance  process  is  required  by  law 
unless  HUD  makes  an  affirmative 
decision  on  the  exclusion  request  of 
each  individual  PHA. 

By  contrast,  PHA  comment  states  that 
a  PHA  should  not  be  required  to  ask 
HUD  for  approval  to  exclude  if  HUD  has 
already  determined  that  State  eviction 
procedures  provide  basic  due  process. 
Under  the  1983  law,  HUD  is  only 
responsible  for  determining  due  process 
adequacy  of  eviction  procedures.  The 
PHA  should  be  responsible  for  deciding 
whether  to  exclude.  Comment  points  out 
that  in  some  States  eviction  laws  are  the 
same  Statewide.  It  is  therefore  a  waste 
of  time  to  require  PHA  by  PHA  requests 
for  approval  to  exclude. 

There  is  no  question  that  under  the 
1983  law  HUD  must  make  an  affirmative 
decision  on  due  process  adequacy  of  the 
State  eviction  procedure.  However,  the 
law  does  not  mandate  a  two/ step 
process  for  making  the  statutory 
determination,  and  does  not  mandate 
that  there  must  be  a  separate 
determination  for  each  individual  PHA. 
The  statute  is  entirely  silent  on  how 
HUD  is  to  go  about  making  a 
determination  that  a  jurisdiction 
requires  a  hearing  with  the  basic 
elements  of  due  process.  The 
Department  has  complete  discretion  to 
define  the  incidents  of  a  procedure  to 
implement  the  statute. 

In  the  proposed  rule,  the  automatic 
authorization  to  exclude  if  HUD  does 
not  respond  in  sixty  days  solely  applies 
if  HUD  has  already  made  an  affirmative 
due  process  determination  pursuant  to 
the  1983  law.  The  PHA  is  only 
authorized  to  exclude  when  using  the 
specific  eviction  procedures  for  which 
HUD  has  made  the  statutory 
determination.  If  a  PHA  instead  uses 
other  local  eviction  procedures,  for 
which  HUD  has  not  yet  made  a 
statutory  due  process  determination,  the 
PHA  is  not  authorized  to  exclude  (even 
if  the  eviction  procedures  required  by 
State  law  require  a  pre-eviction  hearing 
with  the  basic  elements  of  procedural 
due  process).  The  proposed  procedure 
for  the  HUD  due  process  determination 
was  therefore  in  full  accordance  with 
the  1983  law. 

Under  the  final  rule,  the  PHA  may 
only  exclude  evictions  from  the  PHA’s 
grievance  process  if  HUD  has  issued  a 
due  process  determination  on  the 
request  of  the  individual  PHA.  The  PHA 
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is  never  authorized  to  exclude  if  HUD 
has  not  responded  to  the  PHA’s  request 
(§  966.41). 

c.  Elimination  of  Two-Step  Process. 
HUD  has  decided  to  promulgate  a 
simple  one-step  process  to  authorize  a 
PHA  to  exclude  eviction  from  the  PHA’s 
administrative  grievance  procedure. 

HUD  will  issue  a  statutory  due  process 
determination  at  the  request  of  a  PHA, 
and  for  the  specific  eviction  procedures 
covered  by  the  PHA  request.  HUD  has 
collapsed  the  proposed  distinction 
between  the  due  process  determination 
proper,  and  the  final  authorization  for 
PHA  exclusion  pursuant  to  the 
determination. 

There  is  no  statutory  requirement  to 
issue  due  process  determinations  for 
individuals  PHAs,  or  for  HUD  to 
passively  await  a  PHA  request  before 
issuing  a  determination.  Legal  issues 
involved  in  the  separate  due  process 
determinations  for  different  PHAs  in  a 
State  may  often  be  substantially  or 
wholly  identical.  State  law  may 
establish  uniform  eviction  procedures 
that  apply  anywhere  in  the  State,  or  for 
all  PHAs  operating  in  certain  areas  of 
the  State.  However,  there  are 
substantial  advantages  to  using 
individual  PHA  requests  to  trigger  the 
statutory  due  process  determination  by 
HUD,  and  to  requiring  localized  PHA  by 
PHA  determinations  on  due  process 
adequacy  of  available  State  eviction 
process. 

While  eviction  requirements  may 
often  be  the  same  Statewide,  HUD  has 
no  prima  facie  knowledge  that  this  is 
always  and  everywhere  the  case.  HUD 
needs  a  reliable  way  to  ascertain  if 
there  are  special  features  of  the  eviction 
process  in  the  jurisdiction  of  each 
individual  PHA.  HUD  should  have  a 
means  to  learn  whether  the  eviction 
procedures  defined  by  State  law  for  the 
PHA  jurisdiction  are  identical  to 
procedures  which  apply  elsewhere  in 
the  State,  or  else  that  the  procedures 
which  apply  elsewhere  in  the  State,  or 
else  that  the  procedures  are  in  some 
respect  different. 

Information  on  eviction  procedures  in 
the  PHA  jurisdiction  will  be  submitted 
by  the  PHA  when  the  PHA  requests  the 
local  due  process  determination.  This 
information  consists  of  two  elements: 

(1)  Legal  analysis  or  other  information 
furnished  by  the  PHA. 

(2)  Tenant  comments  on  the  PHA 
request. 

HUD  can  and  will  make  use  of  legal 
analysis  submitted  in  connection  with 
requests  by  other  PHAs,  as  well  as 
HUD’s  own  legal  analysis  and  research. 
Nevertheless,  the  information  and 
comments  submitted  by  the  PHA  are  a 
valuable  check  on  other  available 


information.  Local  parties  are  most 
likely  to  possess  complete  and  reliable 
knowledge  of  local  legal  requirements. 

Under  the  final  rule,  a  PHA  may  not 
bypass  the  administrative  grievance 
procedure  until  HUD  issues  the  due 
process  determination  at  the  PHA’s 
request  (§  966.41(a)(2)).  There  is  no 
exception  to  this  requirement.  There  is 
no  authorization  for  a  PHA  to  exclude  if 
HUD  does  not  answer  the  PHA  request 
in  a  specified  time.  Under  the  law,  there 
must  be  an  affirmative  due  process 
determination  by  HUD,  and  under  the 
revised  rule  (unlike  the  proposed  rule) 
the  HUD  determination  will  only  be 
issued  when  HUD  receives  a  request 
from  the  particular  PHA  (§  966.41(b)(1)). 
HUD  will  try  to  expedite  the  due  process 
determinations. 

2.  PHA  Request  for  Due  Process 
Determination 

a.  General.  A  PHA  which  wants  to 
exclude  grievances  concerning 
termination  of  tenancy  or  eviction  from 
the  PHA’s  administrative  grievance 
process  may  request  a  due  process 
determination  from  HUD.  The  PHA 
submits  the  request  to  HUD  Field 
Counsel  for  the  jurisdiction.  A  request 
for  due  process  determination  may  be 
submitted  at  any  time  (§  966.41(b)(1)). 

The  PHA  request  states  the  eviction 
procedures  under  State  or  local  law  for 
which  the  PHA  wants  a  due  process 
determination  (§  966.41  (b)(3)(i)).  The 
PHA  must  notify  public  housing  tenants 
that  the  PHA  intends  to  request  a  due 
process  determination  by  HUD 
(§  966.41(b)(2)).  The  PHA  submits  the 
tenant  and  other  public  comments  to 
HUD  (§  966.41(b)(3)(ii)). 

The  PHA  must  submit  any  legal 
analysis  or  information  requested  by  the 
Field  Counsel  for  issuance  of  a  due 
process  determination 
(§  966.41(b)(4)(ii)).  The  HUD  Field 
Counsel  may  issue  instructions  on 
materials  to  be  submitted  to  support  the 
PHA  request. 

b.  HUD  Approval  to  Exclude  Is  Not 
Required.  Under  the  proposed  rule,  HUD 
must  make  two  separate  determinations 
for  a  PHA  to  exclude  eviction  from  the 
PHA  grievance  procedure:  first,  a  HUD 
determination  that  State  eviction 
procedures  provide  basic  due  process, 
and  second,  HUD  approval  for  the 
individual  PHA  to  exclude  eviction  from 
the  administrative  grievance  procedure. 
Under  the  final  rule,  the  HUD  due 
process  determination  is  a  single-step 
process.  A  PHA  requests  a  statutory  due 
process  determination.  Once  HUD 
issues  the  due  process  determination  for 
the  PH  A,  the  decision  whether  to 
exclude  or  not  to  exclude  pursuant  to 
the  determination  rests  with  the  PHA, 


and  not  with  HUD.  The  PHA  does  not 
have  to  ask  for  HUD  approval.  The  PHA 
may  elect  to  exclude  grievances  on  all 
or  any  terminations,  so  long  as  the  PHA 
evicts  through  procedures  covered  by 
the  HUD  determination. 

The  proposed  requirement  for  a  PHA 
to  ask  for  HUD  approval  to  exclude  was 
only  intended  to  serve  as  an  occasion 
for  HUD  to  consider  interaction  of 
general  State  law  requirements  and  any 
local  legal  considerations.  In  the  revised 
procedure  under  the  final  rule,  a  due 
process  determination  is  issued  at  the 
request  of  the  individual  PHA.  There  is 
no  longer  need  for  a  separate  step  to 
allow  for  submission  and  consideration 
of  information  on  local  legal 
requirements  in  the  PHA’s  jurisdiction. 
The  PHA  submits  necessary  analysis 
and  information  requested  by  the  HUD 
Field  Counsel  (§966.41(b)(4)(ii)),  and 
also  submits  public  comments  on  the 
proposed  due  process  determination 
(§  966.41(b)(3)(h)).  The  PHA  submission 
and  tenant  comment  furnish  information 
on  characteristics  of  eviction 
requirements  in  the  PHA  jurisdiction. 

The  grant  or  denial  of  a  HUD  due 
process  determination  is  solely  based  on 
legal  considerations  pertaining  to  due 
process  adequacy  of  the  eviction 
procedures  to  be  used  by  the  PHA.  HUD 
will  not  seek  to  second  guess  the  PHA 
on  the  management  judgment  to  take 
termination  of  tenancy  or  eviction  out  of 
the  PHA  grievance  process.  HUD  has  no 
desire  or  intention  to  impinge  on  the 
PHA’s  management  judgment  whether 
to  take  evictions  out  of  the  PHA 
grievance  process. 

c.  Initiative  for  Due  Process 
Determination — (1)  Comment — 
Initiatives  By  PHA  and  HUD.  Under  the 
proposed  rule,  HUD  counsel  could 
initiate  due  process  determinations,  but 
PHAs  would  have  to  specifically  request 
approval  to  take  evictions  out  of  the 
PHA’s  grievance  process.  PHA  comment 
recommends  that  the  HUD  Regional 
Office  should  take  the  initiative  to 
review  State  laws  within  the  Region, 
and  that  HUD  should  eliminate  the 
requirement  for  a  PHA  to  request 
authority  for  exclusion. 

Legal  aid  comment  asserts  that  HUD 
should  not  initiate  determinations 
recognizing  adequacy  of  the  State 
process.  A  HUD  due  process 
determination  should  follow  a  PHA 
request  for  exemption  from  the 
grievance  requirement.  Comment  claims 
that  the  scheme  in  the  proposed  rule  is 
designed  to  encourage  or  pressure  PHAs 
to  request  authorization  to  exclude. 
According  to  the  comment,  HUD  should 
be  strictly  neutral  on  whether  PHAs 
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request  determinations  allowing 
exclusion  from  the  grievance  process. 

On  the  other  hand,  another  legal  aid 
comment  states  that  a  PHA  should  not 
be  permitted  to  request  exclusion  until 
HUD  has  first  determined  that  State 
court  procedures  provide  due  process 
for  tenants.  Thus  HUD  would 
presumably  take  the  initiative  to  make 
the  due  process  determinations. 

Following  the  determinations,  HUD 
could  (2)  Response — Role  of  PHA  and 
HUD.  Under  the  final  rule,  HUD  will 
make  a  due  process  determination  at  the 
request  of  a  PHA.  The  PHA  furnishes 
HUD  information  on  eviction 
requirements  in  the  locality.  The  PHA 
must  submit  any  legal  analysis  or 
information  requested  by  HUD  Field 
Counsel  for  issuance  of  a  due  process 
determination,  including  legal  analysis 
of  local  eviction  requirements.  The  PHA 
must  also  furnish  to  HUD  public 
comments  on  the  local  eviction 
procedures  (so  long  as  the  comments  are 
received  by  the  PHA  within  thirty 
calendar  days  after  notice  to  the 
tenants). 

The  PHA  submission  may  furnish 
significant  insights  or  information  on 
local  legal  considerations  that  might  be 
missed  in  a  wholesale  examination  by 
HUD  of  eviction  requirements  under 
State  law.  For  this  reason,  HUD  will  not 
make  a  due  process  determinations  for  a 
PHA’s  jurisdiction  exclusively  at  HUD’s 
own  initiative,  and  without  receiving  a 
request  from  the  PHA. 

However,  HUD  field  counsel  may  take 
the  initiative  to  research  and  analyze 
State  eviction  procedures,  or  to 
encourage  PHAs  or  PHA  groups  to 
submit  information  and  opinions  on 
State  eviction  requirements.  Such  broad 
initiatives  by  HUD  counsel  can  lay  the 
groundwork  for  efficient  and 
expeditious  consideration  of  individual 
PHA  requests  for  due  process 
determinations  under  the  1983  law. 

The  statute  and  rule  do  not  require 
HUD  to  passively  await  the  receipt  of  a 
PHA  request  for  a  due  process 
determination.  HUD  may  properly 
initiate  action  to  facilitate  and 
encourage  the  process  leading  to  HUD 
due  process  determinations  in 
accordance  with  the  1983  law.  The 
exclusion  of  eviction  cases  from  a 
PHA’s  internal  grievance  process  under 
this  law  may  produce  substantial 
management  benefits  in  administration 
of  public  housing  projects  for  the  benefit 
of  public  housing  tenants. 

Ultimately,  however,  the  choice  to 
request  a  due  process  determination 
under  the  rule  lies  with  the  PHA.  Under 
the  rule,  HUD  cannot  force  the  PHA  to 
request  the  determination,  or  to  bypass 
the  administrative  grievance  procedure 


after  the  determination  is  made.  The 
election  to  exclude  is  properly  left  to  the 
local  autonomy  and  discretion  of  the 
PHA. 

If  a  PHA  decides  to  request  a  due 
process  determination,  HUD  has 
independent  responsibility  to  make  the 
statutory  determination  on  due  process 
adequacy  of  State  procedures.  These 
HUD  determinations  will  be  rendered 
objectively,  based  on  HUD’s  judgment 
of  whether  State  law  requirements  meet 
the  elements  of  procedural  due  process. 

d.  PHA  Submission  of  Request — A 
PHA  submits  the  request  for  a  due 
determination  to  HUD  field  counsel.  The 
request  may  be  submitted  at  any  time. 

(§  966.41(b)(1).)  The  request  for  a  due 
process  determination  must 
(§  966.41(b)(3)): 

(i)  State  the  specific  eviction  procedures 
under  State  or  local  law  for  which  the  PHA  is 
requesting  a  due  process  determination. 

(ii)  Certify  that  the  PHA  has  given  required 
general  notice  to  Tenants  *  *  *.  The  PHA 
shall  furnish  to  HUD  copies  of  all  written 
public  comments  on  the  PHA  request  which 
are  received  by  the  PHA  within  30  calendar 
days  of  notice  to  the  Tenants. 

In  addition,  the  PHA  must  submit 
“any  legal  analysis  or  information 
requested  by  the  HUD  Field  Counsel  for 
issuance  of  a  due  process 
determination”  (§  966.41(b)(4)(H)).  The 
request  for  a  due  process  determination 
must  be  submitted  "in  the  form  required 
by  HUD  Field  Counsel” 

(|  966.41(b)(4)(i)). 

To  expedite  the  legal  determinations 
by  HUD,  the  rule  leaves  maximum 
flexibility  for  practical  local 
arrangements  between  HUD  field 
counsel  and  PHAs.  State  law  often 
establishes  common  legal  requirements 
for  eviction,  which  apply  to  more  than  a 
single  PHA.  Some  requirements  may 
apply  everywhere  in  a  State,  such  as  a 
Statewide  landlord-tenant  act.  PHAs 
should  not  have  to  make  duplicative 
submissions  on  common  legal 
requirements,  and  HUD  counsel  should 
not  have  to  repeat  from  scratch  the 
same  analysis  of  common  legal  issues. 
The  rule  therefore  does  not  impose 
detailed  and  mechanical  requirements 
for  all  PHAs  to  submit  specific  legal 
materials.  The  rule  also  does  not  require 
duplicative  or  unnecessary  submissions 
by  PHAs.  Instead,  the  regulation  broadly 
defines  the  due  process  elements  which 
will  be  considered  by  HUD  on  a  PHA’s 
request  for  a  due  process  determination. 
Field  counsel  in  each  area  will 
determine  the  types  of  legal  materials 
which  must  be  supplied  by  a  PHA  to 
support  a  request  for  HUD's  due  process 
determination. 

To  facilitate  due  process 
determinations,  PHAs  may  wish  to 


arrange  for  coordinated  submission  of 
necessary  legal  materials  and  legal 
analysis  to  HUD,  or  for  common 
representation  on  issues  in  connection 
with  the  due  process  determination. 

Such  common  submissions  or 
representation  could  be  arranged  by 
groups  of  PHAs  or  by  PHA 
organizations.  The  rule  provides 
(§  966.41(b)(4)(H)): 

To  avoid  the  need  for  duplicative 
submissions  of  relevant  materials  affecting 
more  than  one  PHA,  PHAs  may  arrange  for 
consolidated  submissions  to  HUD  Field 
Counsel. 

(2)  Public  Inspection  of  PHA 
Submission.  The  PHA  must  make 
available  for  inspection  and  copying  by 
any  person  copies  of  the  PHA  request 
for  a  due  process  determination,  and  of 
the  materials  submitted  to  HUD  in 
support  of  the  PHA’s  request  for  a  due 
process  determination  (§  966.41(b)(5)). 

In  answer  to  public  comment,  the  final 
rule  adds  an  explicit  statement  that  the 
PHA  must  allow  public  copying  of  the 
materials  submitted  by  the  PHA. 

e.  Tenant  Comment  on  PHA 
Request — (1)  Regulation.  The  final  rule 
gives  opportunity  for  tenant  notice  and 
tenant  comment  before  HUD  makes  a 
due  process  determination.  Federal  law 
does  not  require  that  HUD  ask  for 
tenant  comment  on  a  proposed  due 
process  determination.  However, 
information  from  tenant  comments  can 
help  HUD  decide  whether  State  law 
eviction  procedures  comply  with  due 
process. 

The  rule  provides  that  before 
requesting  a  due  process  determination, 
a  PHA  must  ask  for  comments  from 
tenants  in  the  PHA’s  public  housing 
program  (§  966.41(b)(2)): 

A  PHA  shall  give  Tenants  in  the  PHA’s 
[public  housing]  program  reasonably  effective 
general  notice  that  the  PHA  intends  to 
request  a  due  process  determination.  The 
notice  shall  identify  the  eviction  procedures 
for  which  a  due  process  determination  will  be 
requested,  and  shall  invite  Tenant  and  other 
public  comment  on  the  proposed 
determination. 

When  the  PHA  requests  a  due  process 
determination,  the  PHA  must  certify  to 
HUD  that  the  PHA  has  given  the 
required  notice  to  public  housing 
tenants.  The  PHA  must  give  HUD  copies 
of  all  written  public  comments  received 
within  thirty  calendar  days  of  notice  to 
the  tenants  (§  966.41(b)(3)(H)). 

(2)  Notice — How  and  To  Whom 
Given.  The  rule  does  not  require 
individual  notice  to  each  tenant  or 
family.  The  rule  also  does  not  require 
any  set  procedure  for  giving  notice  to 
project  tenants.  The  PHA  must  use  a 
process  that  gives  "reasonably  effective 
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general  notice”  to  public  housing 
tenants  that  the  PHA  intends  to  request 
a  due  process  determination 
(§  966.41(b)(2)).  The  notice  must  be 
given  “through  means  determined  by  the 
PHA  (e.g.,  posting  in  project  offices, 
notice  to  Tenant  organizations,  or  notice 
to  individual  Tenants  in  the  program).” 

HUD  does  not  adopt  a  public 
recommendation  that  notice  should  be 
mailed  or  delivered  to  each  individual 
tenant.  In  providing  the  opportunity  for 
tenant  comment,  HUD  is  trying  to  secure 
information  on  eviction  laws  in  the 
locality.  In  general,  the  applicable  local 
laws  are  the  same  for  all  tenants  of  a 
particular  PHA.  Under  the  rule,  the  PHA 
has  the  authority  to  decide  what  notice 
procedures  will  be  reasonably  effective 
in  giving  general  notice  to  the  tenants. 

Under  the  proposed  rule,  a  PHA 
would  be  required  to  publish  notice  of 
the  PHA  request  in  a  newspaper  or 
other  medium  of  general  circulation  in 
the  jurisdiction  (as  well  as  reasonably 
effective  general  notice  to  families  in  the 
PHA  program).  PHA  comment  asserts 
that  the  PHA  should  not  have  to  publish 
notice  to  the  general  public.  Notice  to 
public  housing  residents  is  sufficient. 

The  final  rule  eliminates  the  proposed 
requirement  to  publish  in  a  medium  of 
general  circulation.  Current  public 
housing  tenants  are  the  primary 
universe  immediately  interested  in  a  due 
process  determination.  Publication  in  a 
general  circulation  newspaper  is  not  a 
necessary  or  generally  effective  means 
of  giving  notice  to  public  housing 
tenants.  The  target  of  a  broader  local 
publication  is  unclear,  and  the  benefit  of 
such  publication  is  doubtful. 

Legal  aid  comment  recommends  that 
the  PHA  should  be  required  to  give 
notice  to  tenant  organizations  and  legal 
aid  programs.  This  proposal  is  not 
adopted.  The  rule  does  not  require  that 
the  PHA  notify  tenant  organizations  or 
legal  aid  organizations.  The  PHA’s 
notice  to  tenants  is  an  adequate  vehicle 
to  give  notice  to  both  tenants  and  tenant 
organizations.  Notice  to  the  tenants  is  a 
reasonable  and  effective  way  to  get 
tenant  views  on  local  legal  requirements 
before  HUD  issues  a  due  process 
determination.  In  practice,  organizations 
which  authentically  act  for  tenants,  and 
which  have  strong  roots  and  contacts  in 
the  tenant  community,  will  learn  about  a 
prospective  PHA  request  for  a  due 
process  determination  when  the  PHA 
giver,  notice  to  the  tenants.  These 
organizations  can  submit  comments  to 
the  PHA,  and  the  comments  must  be 
submitted  by  the  PHA  to  HUD  with  the 
request  for  a  due  process  determination. 


Elimination  of  Requirement  To  Publish 
Notice  in  “Federal  Register" 

In  this  rulemaking,  HUD  proposed  to 
publish  three  types  of  notices  in  the 
Federal  Register.  (1)  Notice  of  sixty  days 
for  public  comment  on  a  proposed  HUD 
determination  on  State  eviction 
procedures;  (2)  notice  of  a  PHA  request 
to  remove  eviction  from  the  PHA 
grievance  procedure;  and  (3)  a  summary 
annual  listing  of  HUD  determinations 
and  PHA  requests.  Provisions  for  these 
Federal  Register  notices  has  been 
eliminated  in  the  final  rule. 

On  reconsideration,  HUD  doubts  the 
benefits  of  national  Federal  Register 
publication  of  notices  concerning  the 
local  due  process  determination.  The 
requirement  to  process  additional 
Federal  Register  notices  will  impose  a 
significant  internal  administrative 
burden  on  the  Department,  apparently 
without  affording  any  significant 
advantage  to  the  public.  Any  delays  in 
Federal  Register  publication,  and  any 
required  period  for  public  comment  on  a 
proposed  determination,  will  delay  the 
issuance  of  HUD  due  process 
determinations  under  the  1983  law. 

In  the  nature  of  the  process  required 
under  the  1983  law,  HUD  needs  to 
determine  the  due  process  adequacy  of 
the  local  eviction  procedures  available 
to  the  PHA  under  State  law.  National 
notice  in  the  Federal  Register  is  not  a 
necessary,  effective  or  economical 
means  of  securing  information  on 
eviction  requirements  in  each  PHA 
jurisdiction.  Federal  Register  publication 
is  not  a  good  vehicle  to  furnish  notice  to 
public  housing  tenants.  Comment  notes 
that  tenants  do  not  receive  the  Federal 
Register  (and  indeed  most  PHAs  also  do 
not  receive  the  Federal  Register). 
Information  on  local  eviction 
requirements  can  be  obtained  by  HUD 
from  materials  submitted  by  PHAs  or 
tenants,  or  from  independent  research  or 
other  information  available  to  the  Field 
Counsel.  Finally,  interested  parties  can 
readily  obtain  information  on  any 
outstanding  due  process  determinations, 
either  from  the  affected  PHA  or  from 
HUD  (see  §  968.41(c)(3)(iii)). 

PHA  comment  objects  to  a 
requirement  for  local  notice  to  tenants, 
and  asserts  that  HUD  publication  in  the 
Federal  Register  is  sufficient  opportunity 
for  public  comment.  HUD  disagrees. 
Notice  by  the  PHA  to  its  tenants  is  a 
better  vehicle  to  elicit  local  comment  on 
local  procedures  than  national  notice  in 
the  Federal  Register. 

(3)  Purpose  and  Use  of  Tenant 
Comment.  The  procedures  in  the  final 
rule  give  a  reasonable  opportunity  for 
tenant  comment  on  the  PHA  request  for 
a  due  process  determination.  HUD 


rejects  comments  suggesting  that  HUD 
should  not  ask  for  public  comment.  The 
purpose  of  the  process  for  soliciting 
public  comment  is  to  help  the 
Department  make  the  due  process 
determinations  under  the  1983  law  and 
this  rule.  HUD  will  consider  pertinent 
tenant  or  other  public  comment  before 
issuing  a  due  process  determination. 

Comments  on  a  proposed  due  process 
determination  should  address  the  issue 
to  be  determined  by  HUD — whether 
State  law  eviction  procedures  require 
basic  due  process  before  a  tenant  is 
evicted.  Other  issues  are  not  germane. 
The  comment  process  is  not  directed  to 
securing  views  on  the  PHA’s  local  policy 
decision  to  take  eviction  out  of  the  PHA 
grievance  process. 

Some  comment  on  the  proposed  rule 
objects  to  the  requirement  for  a  PHA  to 
give  local  notice  of  the  PHA’s  request,  or 
find  the  proposed  procedures 
burdensome.  PHA  comment  states  that 
local  notice  is  best  left  to  PHA 
discretion. 

The  Department  believes  that  tenant 
comment  on  law  in  the  PHA  jurisdiction 
will  be  very  helpful  to  HUD  in  making 
due  process  determinations.  Comments 
can  give  HUD  valuable  information  on 
legal  requirements  for  eviction  in  a  State 
or  a  PHA  jurisdiction.  By  requiring  that 
public  housing  residents  have  an 
opportunity  to  comment  on  the  PHA 
request  for  a  due  process  determination, 
HUD  has  a  better  chance  of  getting  full 
and  balanced  information  on  legal 
requirements  for  eviction  under  State 
law.  Obviously,  public  housing  tenants 
have  a  powerful  and  legitimate  interest 
in  whether  a  PHA  can  evict  the  tenant  in 
State  court  without  giving  the 
opportunity  for  a  PHA  grievance 
hearing. 

Direct  notice  by  a  PHA  to  the  tenants 
is  a  good  way  to  assure  that  the  PHA’s 
tenants  know  that  the  PHA  is  asking 
HUD  for  a  due  process  determination. 
Local  notice  will  induce  comments  by 
tenants  and  tenant  representatives. 

The  PHA  submits  tenant  comments  to 
HUD.  The  final  rule  does  not  adopt  a 
recommendation  that  tenant  comments 
should  be  submitted  directly  to  HUD. 
While  the  regulation  does  not  prohibit 
tenants  from  sending  comments  to  HUD, 
the  PHA  can  readily  package  tenant 
comments  with  the  PHA’s  request  for  a 
due  process  determination.  Materials 
related  to  HUD’s  due  process 
determination  will  be  easier  for  HUD  to 
handle  if  contained  in  a  single  PHA 
submission,  which  includes  tenant 
comments  and  any  PHA  responses  to 
the  tenant  comments.  Bundling  tenant 
comments  in  the  PHA  submission  does 
not  compromise  the  integrity  of  the 
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comments.  Comments  must  be 
submitted  to  HUD  as  received  by  the 
PHA. 

The  PHA  must  certify  to  HUD  that  the 
PHA  has  given  the  required  notice  to 
tenants  in  the  PHA  program,  and  must 
send  HUD  copies  of  written  comments 
received  within  thirty  calendar  days 
after  completion  of  notice  to  the  tenants. 
Thus,  the  PHA  request  may  be 
submitted  to  HUD  after  completion  of 
the  thirty  day  notice  period 
(§  966.41  (b)(3)(ii)).  HUD  does  not 
require,  as  recommended  by  comment 
on  this  rule,  that  the  PHA  continue  to 
submit  to  HUD  public  comments  on  the 
PHA’s  request  for  due  process 
determination  which  are  received  by  the 
PHA  until  HUD  grants  the  PHA  request. 
HUD  will  receive  comments  and 
information  from  the  public  at  any  time, 
even  after  a  due  process  determination 
is  issued,  but  does  not  think  that  the 
regulation  should  minutely  regulate 
alternative  scenarios  for  PHA 
submission  of  local  tenant  comments. 

3.  HUD  Examination  of  State  Eviction 
Procedures 

a.  Flexible  Procedure  for  HUD 
Determination.  The  rule  establishes  a 
flexible  framework  for  HUD  to  make  the 
statutory  due  process  determination  on 
adequacy  of  eviction  procedures 
required  under  State  law.  There  may  be 
a  great  variety  of  legal  procedures  and 
legal  authorities  governing  eviction  in 
different  States  and  PHA  jurisdictions. 
There  may  be  many  local  or  special 
factors  affecting  HUD’s  ability  to  issue  a 
due  process  determination  for  a  specific 
set  of  eviction  procedures  under  State 
law. 

To  minimize  delay  and  administrative 
bottlenecks,  HUD  has  decentralized  the 
authority  to  make  the  statutory  due 
process  determination  by  HUD.  The 
determinations  will  usually  be  made  by 
HUD  field  counsel,  in  the  HUD  offices 
responsible  for  day-to-day 
administration  of  HUD’s  functions  in  the 
public  housing  program.  This  process 
will  be  conducted  under  the  direction  of 
the  HUD  Regional  Counsel  in  each  HUD 
Region,  with  oversight  by  the  HUD 
General  Counsel.  Under  the  rule,  the 
HUD  field  lawyers  have  considerable 
room  to  work  out  efficient  procedures 
for  analysis  of  State  legal  requirements 
for  eviction  of  a  tenant. 

b.  Examination  of  Local  Law.  To 
make  a  due  process  determination,  HUD 
field  counsel  will  consider  relevant 
information  on  legal  requirements 
governing  procedures  for  eviction  in  a 
PHA’s  jurisdiction  under  State  law 

(§  966.41(c)(1)).  All  available  sources  of 
law  or  legal  authority  may  be 
considered,  including  the  State 


Constitution,  State  or  local  laws  and 
ordinances,  State  or  local  regulations, 
court  rules  and  court  decisions,  and 
opinions  of  a  State  attorney  general. 

Comment  urges  that  HUD’s 
determination  should  be  based  on 
independent  and  thorough  analysis  of 
State  law  by  HUD  counsel.  HUD  agrees. 
HUD  will  carefully  review  probative 
legal  sources  to  determine,  for  the 
specific  eviction  procedures  which  are 
the  subject  of  the  requested  due  process 
determination,  whether  State  law 
comports  with  basic  due  process. 

In  this  endeavor,  HUD  will  consider 
tenant  or  other  public  comments,  and 
legal  materials  and  analysis  submitted 
by  the  PHA.  HUD  may  also  make  use  of 
information  gleand  by  HUD  legal 
research,  or  other  relevant  legal 
materials  available  to  HUD. 

Comment  urges  that  the  rule  should 
instruct  HUD  field  counsel  to  cooperate 
with  tenants  and  tenant  representatives, 
and  should  specify  that  HUD  must  give 
equal  consideration  to  submissions  by 
tenants  and  the  PHA.  The  comment 
reflects  a  fear  that  the  HUD  analysis 
will  be  tilted  toward  PHA  interests.  The 
comment  reflects  a  deep 
misunderstanding  of  HUD’s  position. 
HUD  is  primarily  concerned  that  each 
HUD  due  process  determination  must 
result  from  a  conscientious,  scrupulous 
and  accurate  analysis  of  eviction 
requirements  under  State  law. 

HUD  respects  and  will  respond  to  the 
desire  of  PHAs  for  smooth  and 
expeditious  issuance  of  due  process 
determinations.  However,  the  weight  of 
comments  or  analysis  submitted  to  HUD 
depends  on  the  intrinsic  force  of  the 
legal  arguments,  not  on  whether  the 
arguments  are  submitted  by  the  PHA  or 
by  tenants.  In  making  due  process 
determinations,  HUD  will  objectively 
carry  out  the  role  assigned  to  HUD  by 
the  1983  law.  The  rule  adequately  states 
the  elements  and  procedures  for  a  due 
process  determination  by  HUD. 

Comment  states  HUD  should  hold 
administrative  hearings  before  issuing 
due  process  determinations,  and  asserts 
hearings  are  necessary  if  there  are 
substantial  questions  on  whether  the 
PHA  follows  the  eviction  procedure 
recognized  by  HUD. 

The  recommendation  is  not  adopted. 
Before  HUD  issues  a  due  process 
determination,  there  is  no  procedure 
recognized  by  HUD.  Consequently  there 
is  no  need  for  a  hearing  to  determine 
whether  the  PHA  is  following  the  HUD 
recognized  procedure.  Once  the  HUD 
determination  is  issued,  the  PHA  may 
only  bypass  administrative  grievance 
process  when  using  the  procedure 
recognized  by  HUD. 


HUD  believes  that  formal 
administrative  hearings  on  a  proposed 
due  process  determination  would  be 
cumbersome  and  time-consuming,  and 
would  not  improve  the  quality  of  the 
HUD  determination.  The  due  process 
determination  is  not  designed  to 
determine  issues  of  fact,  but  issues  of 
law — namely  whether  State  law 
mandates  a  due  process  hearing  in 
advance  of  eviction.  For  this  purpose, 
HUD  does  not  need  public  testimony  on 
the  facts.  HUD  needs  information  on 
State  law. 

Information  on  State  law  can  be 
efficiently  gathered  without  a  structured 
hearing  process  for  gathering  testimony 
and  other  evidence.  The  regulation 
provides  a  flexible  procedure  for 
obtaining  and  considering  all  available 
information  and  views  on  State  law.  The 
procedure  is  open  to  submission  of 
relevant  legal  materials  by  anyone  at 
any  time.  There  is  no  reason  to  believe 
that  structuring  the  process  as  a 
“hearing’’  would  obtain  better  or  more 
complete  information,  or  would  result  in 
better-founded  decisions  by  HUD.  In  the 
administration  of  Federal  programs, 
administrative  agencies  are  often 
charged  with  making  important 
determinations  to  carry  out  a  statutory 
scheme.  It  does  not  follow  that  the 
process  for  making  any  determination 
required  by  law  should  be  structured  as 
a  hearing — that  is  a  structured  public 
process  for  the  submission  and 
consideration  of  testimony  and  other 
evidence  bearing  on  the  determination. 

It  is  important  to  remark  that  the  HUD 
due  process  determination  does  not 
determine  whether  any  particular  tenant 
is  evicted  from  a  unit.  After  HUD  issues 
the  determination,  the  PHA  may 
proceed  to  evict  the  tenant  by  judicial 
process.  In  the  judicial  eviction  process, 
the  tenant  has  the  Constitutional  right  to 
a  hearing,  to  determine  whether  the 
tenant  has  a  right  to  remain  in  the  unit. 
In  the  judicial  hearing,  the  State  court 
can  consider  both  issues  of  fact  and 
issues  of  law  which  bear  on  the  eviction. 

4.  Due  Process  Determination  by  HUD 

a.  Statement  of  Due  Process 
Determination.  When  HUD  decides  to 
issue  a  due  process  determination  on 
request  from  a  PHA,  HUD  will  give  the 
PHA  a  statement  of  the  determination. 
The  final  rule  provides  (§  966.41(c)(2)) 
that  the  statement  must  include: 

(i)  The  name  of  the  PHA. 

(ii)  A  description  of  the  specific 
eviction  procedures  covered  by  the  due 
process  determination  (such  as  eviction 
actions  brought  in  a  particular  local 
landlord-tenant  court). 
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(iii)  A  statement  that  HUD  has 
determined  that  the  procedures  provide 
the  elements  of  due  process  prior  to 
eviction. 

(iv)  A  statement  which  summarizes 
the  legal  basis  for  HUD’s  due  process 
determination.  The  statement  will 
briefly  describe  the  basis  for  HUD’s 
conclusion  that  the  procedures  meet 
each  of  the  due  process  elements. 

b.  Revision  or  Withdrawal  of  Due 
Process  Determination.  At  any  time, 

HUD  will  receive  information  relevant 
to  a  due  process  determination, 
including  a  due  process  determination 
previously  issued  (§  966.41(c)(1)).  HUD 
may  revise  or  withdraw  a  due  process 
determination  at  any  time 
§  966.41(c)(4)(i)).  Such  action  may  be 
based  on  any  available  information 
which  is  relevant  to  the  determination, 
including  any  changes  in  applicable 
State  law  or  any  court  decisions  since 
the  original  due  process  determination. 

A  change  in  a  due  process 
determination  may  be  appropriate 
because  of  new  court  decisions  or  a 
change  of  State  or  local  law  since  the 
original  determination.  Other 
information  or  new  analysis  could 
justify  re-opening  a  prior  determination. 

The  final  rule  adds  a  provision  that  if 
HUD  decides  to  revise  or  withdraw  a 
due  process  determination,  HUD  will 
give  the  PHA  a  statement  of  the 
decision.  The  change  is  effective 
immediately  when  the  statement  is 
given  to  the  PHA.  (§  966.41(c)(4)(ii).) 

Comment  recommends  that  the  rule 
should  state  that  HUD  retains  the  power 
to  review  a  prior  determination  that 
State  law  satisfies  due  process,  and 
should  further  state  that  affected  parties 
have  a  right  to  reconsideration.  The 
proposed  rule  and  the  final  rule  directly 
recognize  that  HUD  may  revise  or 
withdraw  a  due  process  determination. 
HUD  does  not,  however,  agree  that  the 
rule  should  create  a  “right”  to 
reconsideration.  HUD  will  decide 
whether  a  request  for  reconsideration, 
or  a  submission  of  new  information  on 
State  law  procedures  justifies  reopening 
a  due  process  determination.  The  issue 
is  properly  left  to  HUD’s  administrative 
discretion. 

c.  Copies  of  Due  Process 
Determination.  At  the  request  of  any 
tenant,  the  PHA  must  make  available  for 
inspection  and  copying  copies  of  the  due 
process  determinations  issued  by  HUD 
for  the  PHA  (§  966.41(c)(3)(iii)).  The 
HUD  Field  Office  for  any  jurisdiction 
must  also  make  available  for  inspection 
and  copying  by  any  interested  person 
copies  of  due  process  determinations  for 
PHAs  in  the  Field  Office  jurisdiction. 

d.  Requirement  for  Decision  and 
Statement  of  Reasons.  Under  the  two- 


step  process  described  in  the  proposed 
rule  (see  section  VI.D.1  of  this 
Preamble),  HUD  would  first  issue  the 
statutory  determination  that  State  law 
procedures  afford  the  elements  of  due 
process.  A  PHA  would  then  separately 
ask  for  permission  to  exclude  pursuant 
to  the  HUD  determination. 

Comment  objects  to  proposed 
provisions  allowing  a  PHA  to  exclude 
where  HUD  has  already  made  the  due 
process  determination,  but  then  fails  to 
answer  in  time  a  PHA  request  for 
permission  to  exclude.  Comment  states 
that  HUD  should  make  an  affirmative 
decision  on  each  PHA  request,  with  a 
written  statement  of  decision  and 
supporting  analysis.  The  HUD  analysis 
should  be  available  to  the  public. 

In  the  one-step  system  under  the  final 
rule,  HUD  will  issue  an  affirmative  due 
process  determination  for  an  individual 
PHA.  The  PHA  may  not  exclude  until 
the  determination  is  issued.  As 
described  above.  HUD  will  issue  a 
summary  statement  of  the  legal  basis  for 
the  determination,  and  the  statement 
may  be  examined  by  any  interested 
party. 

5.  Effect  of  Due  Process  Determination 

a.  Excludion  of  Eviction  From 
Grievance  Process.  The  rule  provides 
that  the  due  process  determination  is 
effective  immediately  when  the 
statement  of  determination  is  given  to 
the  PHA  by  HUD  (§  966.41(c)(3)(i)).  After 
HUD  issues  a  due  process 
determination,  the  PHA  is  no  longer 
required  to  grieve  on  the  decision  to 
evict  a  family  through  the  eviction 
procedures  covered  by  the 
determination.  After  receiving  the 
determination,  the  PHA  may  exclude 
from  the  PHA  administrative  grievance 
procedure  any  grievances  concerning 
termination  of  tenancy  or  eviction  if  the 
PHA  uses  the  specific  eviction 
procedures  which  are  the  subject  of  the 
determination  (§  966.41(a)(1).  966.41(a)(2) 
and  966.41(c)(3)(ii)). 

If  the  PHA  evicts  through  eviction 
procedures  covered  by  the  due  process 
determination: 

The  PHA  is  not  required  to  give  notice  of 
proposed  adverse  action  concerning  a 
termination  of  tenancy  or  eviction,  and  is  not 
required  to  provide  the  opportunity  for  a 
hearing  under  the  PHA’s  administrative 
grievance  procedure.  Unless  the  PHA  uses 
the  specific  eviction  procedures  which  are  the 
subject  of  a  due  process  determination,  the 
PHA  may  not  evict  the  occupants  without 
providing  to  the  Tenant  the  opportunity  for 
an  administrative  grievance  hearing  *  *  *  * 

"  (§  966.41(a)(2)). 

b.  Other  Grievable  Subjects.  Apart 
from  a  proposed  eviction,  the  PHA  must 
grieve  on  a  proposed  determination  of 


rent  or  charges,  on  a  proposed 
determination  to  transfer  the  tenant  to 
another  unit,  or  on  other  proposed 
adverse  action  by  the  PHA.  The  PHA 
must  give  the  opportunity  to  grieve  on 
these  other  subjects  even  if  eviction  is 
excluded  from  the  grievance  procedure, 
and  the  PHA  is  therefore  no  longer 
required  to  grieve  on  that  subject.  For 
this  reason,  there  is  a  need  to  define  the 
relation  between  the  grievance  process 
(for  subjects  which  remain  subject  to 
that  process),  and  the  judicial  process 
for  eviction  of  the  tenant  from  the  unit.  It 
is  especially  important  to  determine  the 
relation  between  a  grievance  concerning 
the  PHA’s  determination  of  rent,  and  a 
judicial  action  to  evict  the  tenant  for 
non-payment  of  rent. 

PHA  comment  expresses  concern  that 
a  landlord-tenant  court  will  not  order 
eviction  of  a  tenant  for  non-payment  if 
the  judge  knows  that  the  PHA  rent 
determination  is  the  subject  of  an 
ongoing  and  unresolved  administrative 
grievance  process.  A  PHA 
representative  notes  that  availability  of 
an  administrative  remedy  to  contest  the 
rental  payment  will  frustrate  the 
purpose  of  the  authority  to  exclude 
grievance  cases  from  the  PHA  grievance 
process  “by  delaying  the  judicial 
process/and  or  by  subjecting  the  parties 
to  the  risk  of  inconsistent  outcomes”. 

HUD  shares  these  concerns.  The 
statute  and  rule  allow  a  PHA  to  bypass 
the  administrative  grievance  process  for 
eviction  of  a  tenant,  but  only  where  the 
tenant  has  the  legal  right  to  a  due 
process  hearing  in  State  court.  If  the 
PHA  chooses  to  use  this  exclusion 
procedure,  the  judicial  action  for 
eviction  should  not  be  delayed  by  a 
pending  grievance  process.  All 
outstanding  issues  involved  in  eviction 
of  the  tenant  may  be  litigated  in  court. 
The  decision  and  actions  of  the  court  in 
the  action  for  eviction  or  the  tenant  for 
non-payment  of  rent  or  for  other  grounds 
should  not  be  delayed  or  affected  by  a 
pending  grievance  process  not  decided 
prior  to  commencement  of  the  court 
action,  or  by  a  grievance  decision 
rendered  after  commencement  of  the 
action.  Once  the  eviction  action  is 
remitted  to  State  court,  as  contemplated 
by  the  1983  law,  the  matter  should  be 
wholly  determined  in  the  State  court 
proceeding,  without  regard  to  any 
parallel  grievance  proceeding, 
regardless  of  whether  the  grievance 
process  was  commenced  before  or  after 
the  commencement  of  the  judicial 
action. 

To  evict  a  tenant,  the  PHA  gives  the 
lease  termination  notice  required  by 
HUD,  and  any  other  notices  required 
under  State  law,  including  the  complaint 
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or  other  pleading  that  commences  the 
judicial  action  for  eviction.  At  the  time 
the  PHA  serves  the  notice,  the  PHA  and 
the  tenant  may  be  at  any  point  along  the 
continuum  of  the  grievance  process 
(notice  of  adverse  action  by  PHA,  timely 
request  for  grievance  hearing  by  tenant 
(or  failure  of  tenant  to  make  timely 
request),  decision  by  hearing  officer  on 
tenant  grievance).  Similarly,  the 
grievance  process  over  the  PHA 
determination  of  rent  or  charges  may 
also  be  unfold  during  the  further 
progress  of  the  judicial  action  for 
eviction  of  the  tenant,  through  the  trial 
and  the  decision  of  the  court  to  grant  or 
deny  eviction  of  the  tenant  from  the  unit. 

The  final  rule  includes  provisions 
designed  to  solve  problems  which  stem 
from  the  relation  between  the  tenant 
right  to  grieve  on  the  PHA’s 
determination  of  rent  or  charges  or  on 
other  grievable  adverse  action,  and  the 
PHA’s  right  to  exclude  eviction  from  the 
PHA  grievance  process. 

First,  the  PHA  may  establish 
deadlines  for  the  tenant  to  request  a 
change  in  the  PHA  determination  of  rent 
or  other  charges  (§  966.31(c)(1)),  or  to 
request  a  hearing  after  PHA  notice  of 
adverse  action  (§  966.31(c)(2)).  If  the 
tenant  fails  to  submit  the  request  in 
time,  the  tenant  loses  die  right  for  a 
grievance  hearing  on  correctness  of  the 
PHA  determination.  If  the  deadline  has 
expired,  and  if  the  PHA  then  brings 
action  to  evict  the  tenant,  there  is  no 
longer  any  danger  that  the  judicial 
process  for  eviction  of  the  tenant  will 
overlap  an  administrative  grievance 
process  for  review  of  the  rent  or  other 
determination  by  the  PHA. 

Second,  the  final  rule  adds  a  new 
provision  (§  966.41(a)(4))  stating  that 
where  eviction  is  exluded  from  the 
grievance  process: 

“In  a  court  action  for  eviction  of  the 
occupants,  the  PHA  is  not  bound  by  a 
grievance  hearing  decision  issued  after 
commencement  of  the  eviction  action.  The 
Tenant  shall  not  be  entitled  to  any  delay  in  or 
continuance  of  the  court  action  because  of  a 
pending  grievance  hearing  proceeding.” 

These  provisions  will  apply  both  to 
cases  where  a  grievance  is  in  process  at 
the  time  the  PHA  brings  action  to  evict 
the  tenant  (i.e.,  a  hearing  was  requested, 
but  not  decided),  and  cases  where  a 
grievance  is  brought  after 
commencement  of  the  eviction  action, 
but  prior  to  judgment  in  the  action. 

Since  the  PHA  is  not  required  to 
grieve  on  the  eviction,  the  tenant  may 
not  use  the  grievance  decision  as  the 
basis  for  determination  of  issues  in  the 
eviction  action.  The  tenant  has  no  right 
to  delay  the  judicial  eviction  process, 
and  the  tenant  will  not  be  able  to  use  or 
abuse  the  administrative  grievance 


process  as  a  technique  to  delay  the  court 
process  for  eviction  of  the  tenant. 

Instead,  as  intended  by  the  grievance 
exemption  in  the  1983  law,  the  existence 
or  non-existence  of  grounds  for  eviction 
will  be  wholly  determined  in  the  judicial 
eviction  proceeding. 

The  rule  establishes  the  simple  and 
workable  principle  that  a  grievance 
decision  issued  after  commencement  of 
the  eviction  action  does  not  affect  the 
determination  in  the  action.  This 
approach  avoids  the  very  difficult  issues 
of  how  to  treat  grievance  decisions 
issued  at  different  points  of  the  judicial 
eviction  process:  e.g.,  after 
commencement  but  prior  to  trial,  during 
trial,  after  trial  but  prior  to  entry  of 
judgment,  after  judgment  but  prior  to 
eviction. 

VII.  Applicability  of  Lease  and 
Grievance  Requirements;  Applicability 
of  Definitions 

HUD  lease  and  grievance 
requirements  are  located  in  24  CFR  Part 
966.  The  rule  covers  two  main  subjects: 
tenant  leases  (Subpart  B  and  Subpart  C), 
and  grievance  hearings  for  tenants 
(Subpart  D  and  Subpart  E). 

In  the  1937  Act,  the  term  “public 
housing”  means  non-section  8  housing 
which  is  assisted  under  the  Act  (U.S. 
Housing  Act  of  1937,  section  3(b)(1)). 

The  statutory  term  “public  housing” 
applies  to  both  Indian  and  non-Indian 
housing  which  is  assisted  under  the  Act. 
Under  this  rule,  Part  966  tenant  lease 
requirements  (Part  966,  Subparts  A  and 
B)  do  not  apply  to  Indian  Housing. 
However,  Part  966  grievance  hearing 
requirements  apply  to  both  Indian  and 
non-Indian  housing. 

In  the  final  rule  (|  966.2),  there  are 
separate  and  mutually  exclusive 
definitions  of  the  terms  “public  housing” 
and  “Indian  housing.”  As  defined  in  the 
rule,  the  term  “public  housing"  includes 
“housing  assisted  under  the  U.S. 
Housing  Act  of  1937  *  *  *  other  than 
housing  assisted  under  section  8  or 
section  17  of  the  U.S.  Housing  Act  of 
1937."  However,  the  definition  of  public 
housing  also  explicitly  provides  that  the 
term  "public  housing”  as  used  in  Part 
966  “does  not  include  Indian  Housing." 
As  defined  in  the  rule,  the  term  “Indian 
Housing"  means  the  rental  or  Mutual 
Help  programs  administered  by  Indian 
Housing  Authorities  under  Part  905  (the 
Indian  Housing  Regulations). 

The  use  of  separate  and  exclusive 
definitions  facilitates  a  clearer 
specification  of  what  parts  of  the  lease 
and  grievance  requirements  are 
applicable  to  the  HUD  Indian  Housing 
Program.  The  final  rule  provides  that 
Subparts  B  (lease  requirements)  and  C 
(termination  of  tenancy  and  eviction) 


are  applicable  to  “public  housing”  (i.e., 
not  including  Indian  Housing) 

(§  966.1(b)(1)),  and  that  Subparts  B  and 
C  are  not  applicable  to  “Indian  housing” 

(§  966.1(b)(2)).  The  rule  also  provides 
that  Subparts  D  and  E  (grievance 
hearing  requirements)  are  applicable  to 
both  public  housing  and  Indian  housing 
as  defined  in  the  rule  (§  966.1(c)). 

To  exclude  coverage  of  Indian 
housing,  the  definition  of  public  housing 
used  in  the  rule  is  narrower  than  the 
statutory  definition  of  public  housing  in 
the  U.S.  Housing  Act  of  1937.  The  use  of 
separate  regulatory  definitions  does  not, 
of  course,  change  the  scope  of  statutory 
provisions  which  govern  public  housing 
as  more  broadly  defined  in  the  1937  Act. 
The  lease  and  hearing  provisions  in  the 
1983  law  (section  6(k)  and  section  6(1)  of 
the  1937  Act,  42  U.S.C.  1437d  (k)  and  (1)) 
apply  to  all  statutory  public  housing, 
including  Indian  housing. 

Therefore,  although  Part  966  Subparts 
B  and  C  do  not  apply  to  Indian  housing, 
the  Indian  housing  regulations  contain 
separate  provisions  which  are 
consistent  with  the  statutory 
requirements  for  leases  and  termination 
of  tenancy  under  the  1983  law  (U.S. 
Housing  Act  of  1937,  section  6(1),  42 
U.S.C.  1437d(l)).  With  respect  to  the 
Mutual  Help  Program,  the  Mutual  Help 
Homeownership  Opportunity  Agreement 
in  accordance  with  the  existing  program 
rule  (Part  905,  Subpart  D)  is  in 
accordance  with  lease  and  termination 
requirements  of  the  1983  law.  With 
respect  to  Rental  Projects  of  Indian 
Housing  Authorities,  this  rule  adds  a 
simple  statement  of  lease  requirements 
which  implement  all  requirements  of  the 
1983  law. 

Subpart  A  (§  966.2)  defines  terms  used 
in  Part  966.  The  final  rule  specifies  that 
the  definitions  apply  to  the  defined 
terms  when  used  in  Part  966  (§  966.1(a)). 
The  definitions  are  uniform  for  all 
purposes  of  Part  966. 

VIII.  Hearing  for  Applicants 

In  the  December  1982  original 
rulemaking,  the  Department  proposed  to 
combine  provisions  regarding  informal 
hearings  for  applicants  and  for  tenants 
in  occupancy  (see  discussion  at  47  FR 
55689,  55691-92,  December  13, 1982).  In 
the  case  of  applicants,  section  6(c)(3)(i) 
of  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437d(c)(3)(i))  provides  that, 
where  the  PHA  determines  that  an 
applicant  is  ineligible  for  admission  to  a 
public  housing  project,  the  PHA  must: 

promptly  notify  *  *  *  any  applicant 
determined  to  be  ineligible  for  admission  to 
the  project  of  the  basis  for  such 
determination  and  provide  the  applicant  upon 
request,  within  a  reasonable  time  after  the 
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determination  is  made,  with  an  opportunity 
for  an  informal  hearing  on  such 
determination  *  *  *  * 

Enactment  in  1983  of  the  more 
detailed  and  demanding  statutory 
hearing  requirement  for  public  housing 
tenants  (implemented  in  this  rule)  makes 
it  impracticable  to  combine  the 
regulatory  hearing  requirements  for 
applicants  and  tenants.  For  this  reason, 
the  final  rule  (§  960.207(a))  separately 
states  notice  and  hearing  requirements 
for  ineligible  applicants  under  section 
6(c)  (3)  (i)  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437d(c)(3)(i)). 

As  noted  in  the  Preamble  to  the 
original  rulemaking,  “the  legislative 
history  of  the  statutory  requirement  that 
the  PHA  provide  an  informal  hearing  for 
applicants  determined  ineligible  for 
admission  strongly  indicates  that  the 
Congress  did  not  intend  to  impose  an 
elaborate  hearing  requirement”  (see 
discussion  of  legislative  history  at  47  FR 
55689,  55692).  In  1983,  the  bill  as 
reported  by  the  House  Banking 
Committee  would  have  imposed  the 
same  administrative  grievance 
procedures  for  “tenants  and  applicants” 
(Report  98-23  on  H.R.  1,  p.  175). 

However,  the  law  as  finally  passed  by 
the  Congress  (section  6(k)  of  the  U.S. 
Housing  Act  of  1937, 42  U.S.C.  1437d(k)) 
adds  new  administrative  hearing 
requirements  only  for  tenants,  and 
leaves  undisturbed  the  applicant  hearing 
requirement  under  prior  law. 

Comment  says  PHAs  need  HUD 
guidance  on  informal  hearing 
requirements  for  applicants.  The  old  rule 
(§  960.207(a))  merely  repeats  the 
statutory  language. 

Comment  says  that  a  notice  that  the 
PHA  is  denying  admission  should  state 
the  basis  for  the  PHA  determination 
with  enough  specificity  so  that  the 
applicant  can  respond. 

The  rule  requires  a  PHA  to  establish  a 
simple  but  effective  procedure  to  notify 
an  applicant  if  the  PHA  decides  the 
applicant  is  ineligible  for  any  reason 
(§  960.207(b)(1)),  and  to  give  the 
applicant  an  opportunity  for  an  informal 
hearing  on  the  decision  (§  960.207(b)(2)). 
These  procedures  are  very  similar  to  the 
review  procedures  for  applicants  to  a 
PHA’s  certificate  program  (§  882.216(a), 
49  FR  12215,  March  29, 1984;  for  parallel 
factors  considered  by  the  Department  in 
determining  the  appropriate  level  of 
procedural  protection  for  a  subsidized 
housing  applicant,  see  preamble  to  rule 
for  certificate  program.) 

The  rule  (§  966.207(a)  provides  that: 

(1)  The  PHA  shall  give  an  applicant  for 
admission  prompt  written  notice  of  a  decision 
that  the  applicant  is  not  eligible  for  admission 
for  any  reason.  The  notice  shall  inform  the 
applicant  of  the  basic  reasons  for  the 


decision.  The  notice  shall  also  state  that  the 
applicant  may  request  an  informal  hearing  on 
the  decision,  and  shall  describe  how  to 
obtain  the  informal  hearing. 

(2)  The  PHA  shall  give  the  applicant  an 
opportunity  for  an  informal  hearing  on  the 
decision,  in  accordance  with  procedures 
adopted  by  the  PHA.  The  hearing  shall  be 
held  within  a  reasonable  time  of  the  decision. 
The  informal  hearing  shall  be  conducted  by  a 
person  or  persons  (who  may  be  an  officer  or 
employee  of  the  PHA)  designated  by  the  PHA 
in  accordance  with  the  applicant  hearing 
procedures  adopted  by  the  PHA.  The  hearing 
officer  shall  be  someone  other  than  the 
person  who  made  the  decision  under  review 
or  a  subordinate  of  such  person.  The 
applicant  shall  be  given  an  opportunity  to 
present  written  or  oral  objections  to  the  PHA 
decision.  The  PHA  shall  promptly  notify  the 
applicant  in  writing  of  the  final  PHA  decision 
after  the  informal  hearing.  The  notice  shall 
state  the  basic  reasons  for  the  decision. 

IX.  Civil  Rights  Requirements. 

The  final  rules  adds  a  provision  to 
affirm  that  a  PHA  is  bound  by  civil 
rights  statutes  and  regulations  in 
administering  the  lease  and  grievance 
requirements.  The  rule  provides 
(§  966.3): 

PHA  policies  and  actions  with  respect  to 
leases  and  administrative  grievance 
procedures  under  [Part  966]  shall  be 
consistent  with  Title  VI  of  the  Civil  Rights 
Act  of  1964,  Title  VIII  of  the  Civil  Rights  Act 
of  1968,  section  504  of  the  Rehabilitation  Act 
of  1973,  the  Age  Discrimination  Act  of  1975, 
and  Executive  Order  11063  and  with  related 
regulations  and  requirements. 

This  rule  gives  PHAs  increased 
discretion  in  administering  the  lease  and 
grievance  procedure.  However,  PHAs 
are  reminded  that  all  applicable  civil 
rights  laws  and  regulations  remain  in 
full  force.  Each  PHA’s  adherence  to  the 
civil  rights  authorities  will  continue  to 
be  monitored  by  the  Department. 

In  particular,  PHAs  are  cautioned 
against  implementing  any  policies  or 
practices  which  have,  or  may  have,  the 
effect  of  treating  individual  tenant 
families  differently  by  race,  national 
origin,  sex  or  religion,  or  which  produce 
a  diparate  impact  based  on  these 
factors. 

X.  Other  Matters 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291.  Analysis 
of  the  rule  indicates  that  it  will  not:  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 


productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
office  of  the  Rules  Docket  Clerk,  at  the 
address  listed  above. 

Under  5  U.S.C.  605(b)  (the  Regulatory 
Flexibility  Act)  the  undersigned  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  lease  and 
grievance  requirements  are  directed  to 
public  housing  agencies  (including 
Indian  Housing  Authorities) 
administering  the  public  housing 
program,  and  will  reduce  the 
administrative  burden  of  the  PHA  under 
the  present  lease  and  grievance 
procedures. 

Information  collection  requirements  in 
this  rule  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  OMB  control  number.  The 
OMB  control  number(s).  when  assigned, 
will  be  announced  by  separate  notice  in 
the  Federal  Register.  Estimated  public 
reporting  burden  for  this  collection  of 
information  is  as  follows: 

(1)  Total  annual  report  and 
recordkeeping  burden:  152,373  hours. 

(2)  Burden  per  response:  .05  hour.  (3) 
Proposed  frequency  of  response:  varies. 

(4)  Estimate  of  likely  number  of 
respondents  (annual):  3,300 

The  rule  was  listed  as  Item  1038  in  the 
Department’s  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1988 
at  53  FR  13854, 13893  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  and  title  is 
14.146,  Low  Income  Housing  Assistance 
Program  (public  housing). 

List  of  Subjects  in  24  CFR  Parts  904, 905, 
913,  960  and  966 

Public  housing. 

Accordingly,  24  CFR  Chapter  IX  is 
amended  as  follows: 

1.  Part  966  is  revised  to  read  as 
follows: 
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PART  966— TENANCY  AND 
ADMINISTRATIVE  GRIEVANCE 
PROCEDURE 

Subpart  A— General 

Sec. 

966.1  Applicability. 

966.2  Definitions. 

966.3  Civil  rights  requirements. 

Subpart  B— Lease 

966.10  Required  lease  provisions. 

966.11  Prohibited  lease  provisions. 

966.12  Applicability  of  lease  requirements. 

Subpart  C— Termination  of  Tenancy  and 
Eviction 

966.20  Purpose. 

966.21  Termination  of  tenancy — grounds. 

966.22  Notice  of  lease  termination. 

966.23  Eviction. 

Subpart  D— Administrative  Grievance 
Procedure 

966.30  Establishment  of  grievance 
procedure. 

966.31  Grievance  on  proposed  adverse 
action  by  PHA. 

966.32  Hearing  procedure. 

966.33  Hearing  decision. 

966.34  Special  provisions  for  Turnkey  III 
and  Mutual  Help  Projects. 

966.35  Additional  grievance  procedures. 

Subpart  E— Excluding  Grievance  on 
Eviction  or  Termination  of  Tenancy  from 
Administrative  Grievance  Procedure 

966.40  Purpose. 

966.41  Procedure  for  HUD  determination. 

Authority:  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437-1437r);  section  204  of  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983,  P.L. 
98-181,  November  30, 1983;  section  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

Subpart  A— General 

§966.1  Applicability. 

(a)  Applicability  of  definitions.  The 
definitions  in  §  966.2  apply  to  the 
defined  terms  when  used  in  Part  968. 

(b)  Applicability  of  lease  and 
termination  requirements.  (1)  Subpart  B 
(lease  requirements)  and  Subpart  C 
(termination  of  tenancy  and  eviction)  of 
this  Part  are  applicable  to  Public 
Housing  (definition  at  §  966.2). 

(2)  Subparts  B  and  C  are  not 
applicable  to  Indian  Housing  (definition 
at  §  966.2)  or  to  the  Turnkey  III 
Homeownership  Opportunity  Program 
(see  Part  904).  (For  provisions  applicable 
to  Rental  Projects  of  Indian  Housing 
Authorities,  see  §  905.303.) 

(c)  Applicability  of  grievance  hearing 
requirements.  Subpart  D  and  Subpart  E 
of  this  Part  (administrative  grievance 
procedure)  are  applicable  to  Public 
Housing  and  to  Indian  Housing  (For 
special  provisions  for  Turnkey  III  and 
Mutual  Help  projects,  see  §  966.34.) 


§966.2  Definitions. 

Due  process  determination.  A 
determination  by  HUD  that  specified 
procedures  for  judicial  eviction  under 
State  and  local  law  require  that  a  tenant 
must  be  given  the  opportunity  for  a 
hearing  in  court  which  provides  the 
basic  elements  of  due  process  before 
eviction  from  the  dwelling  unit. 

Elements  of  due  process.  The  court 
procedures  for  eviction  under  State  and 
local  law  require  all  of  the  following 
before  eviction  from  the  dwelling  unit: 

(a)  The  opportunity  for  a  hearing  on 
the  existence  of  serious  or  repeated 
lease  violation  or  other  good  cause 
reasons  for  eviction  (see  §  966.21). 

(b)  Advance  notice  of  the  hearing,  and 
of  the  alleged  reasons  for  eviction. 

(c)  Hearing  before  an  impartial  party. 

(d)  The  opportunity  to  be  represented 
by  counsel. 

(e)  The  opportunity  to  present 
evidence  and  question  witnesses. 

(f)  A  decision  on  the  reasons  for 
eviction  before  the  occupants  are 
evicted. 

Eviction.  Forcing  the  occupants  to 
move  out  of  the  dwelling  unit. 

Fraud.  Fraud  means  fraud  as  defined 
under  any  Federal  or  State  civil  or 
criminal  statute,  or  any  other  deliberate 
misrepresentation  to  the  PHA  by  the 
Tenant  or  other  members  of  the 
Household. 

Household.  The  Tenant  and  other 
persons  who  live  in  the  dwelling  unit 
with  written  approval  of  the  PHA. 

Indian  Housing.  The  Mutual  Help 
Homeownership  Opportunity  Program 
(which  is  administered  by  Indian 
Housing  Authorities  under  24  CFR  Part 
905,  Subpart  D)  and  Rental  Projects  of 
Indian  Housing  Authorities  (under  24 
CFR  Part  905). 

Public  Housing.  Housing  assisted 
under  the  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437  et  seq .)  other  than  housing 
assisted  under  section  8  or  section  17  of 
the  U.S.  Housing  Act  of  1937.  “Public 
Housing”  includes  housing  assisted 
under  the  Leased  Housing  programs 
under  section  23  or  section  10(c)  of  the 
U.S.  Housing  Act  of  1937  as  in  effect 
before  amendment  by  the  Housing  and 
Community  Development  Act  of  1974. 
However,  Public  Housing  does  not 
include  Indian  Housing. 

Public  Housing  Agency  (PHA).  Any 
State,  county  municipality  or  other 
governmental  entity  or  public  body  (or 
agency  or  instrumentality  thereof)  that 
is  authorized  to  engage  in  or  assist  in  the 
development  or  operation  of  housing  for 
lower  income  families.  As  used  in  this 
Part,  PHA  includes  an  Indian  Housing 
Authority  (as  defined  at  §  905.102). 

Tenant.  The  person  or  persons  who 
execute  the  lease  with  the  PHA. 


Tenant  Rent.  The  amount  payable 
monthly  as  rent  to  the  PHA,  as  defined 
in,  and  determined  in  accordance  with, 

24  CFR  Part  913. 

Termination  of  tenancy.  Termination 
of  the  legal  right  to  occupancy  of  the 
dwelling  unit.  Termination  of  tenancy 
includes  a  termination  of  the  lease,  or  a 
decision  not  to  renew  the  lease  at  the 
end  of  the  lease  term. 

Total  Tenant  Payment.  The  monthly 
amount  defined  in,  and  determined  in 
accordance  with  24  CFR  Part  913. 

§  966.3  Civil  rights  requirements. 

PHA  policies  and  actions  with  respect 
to  leases  and  administrative  grievance 
procedures  under  this  Part  shall  be 
consistent  with  Title  VI  of  the  Civil 
Rights  Act  of  1964,  Title  VIII  of  the  Civil 
Rights  Act  of  1968,  section  504  of  the 
Rehabilitation  Act  of  1973,  the  Age 
Discrimination  Act  of  1975,  and 
Executive  Order  11063  and  with  related 
regulations  and  requirements. 

Subpart  B — Lease 

§  966.10  Required  lease  provisions. 

(a)  Lease.  The  PHA  and  the  Tenant 
shall  enter  into  a  written  lease  of  the 
dwelling  unit.  The  lease  shall  be  in 
accordance  with  the  requirements  of 
Subpart  B  and  Subpart  C.  The  lease 
shall  contain  the  provisions  described  in 
Subpart  B  and  Subpart  C,  and  may 
contain  other  provisions  which  are 
determined  by  the  PHA  and  which  are 
not  inconsistent  with  these  Subparts. 

(b)  Basic  information.  (1)  The  lease 
shall  state  the  name  of  the  Tenant,  the 
identification  of  the  dwelling  unit 
leased,  the  term  of  the  lease,  and  the 
persons  who  will  live  in  the  dwelling 
unit. 

(2)  The  term  of  the  lease  may  be  for  a 
fixed  term  tenancy  or  for  a  periodic 
tenancy  (e.g.,  month-to-month).  In  either 
case,  the  PHA  shall  not  terminate  the 
tenancy  except  in  accordance  with 
§  966.21. 

(c)  Rent  (1)  The  amount  of  the  Total 
Tenant  Payment  and  the  Tenant  Rent 
shall  be  determined  by  the  PHA  in 
accordance  with  HUD  regulations  and 
requirements,  and  in  accordance  with 
PHA  policy  (see  §  966.10(n)(l)). 

(2)  When  the  PHA  makes  any  change 
in  the  amount  of  the  Total  Tenant 
Payment  or  Tenant  Rent,  the  PHA  shall 
give  written  notice  to  the  Tenant.  The 
notice  shall  state  the  new  amount,  and 
the  date  from  which  the  new  amount  is 
applicable  (see  §  966.31(c)(1)  concerning 
deadline  to  ask  for  a  change  in  the 
PHA's  proposed  decision  on  rent  or 
PHA  charges).  The  notice  shall  also 
state  that  the  Tenant  may  ask  for  an 
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explanation  of  how  the  amount  is 
computed  by  the  PHA.  If  the  Tenant 
asks  for  an  explanation,  the  PHA  shall 
answer  the  request  in  a  reasonable  time. 

(3)  The  lease  shall  state  the  services, 
maintenance,  equipment  and  appliances 
which  are  included  in  the  Tenant  Rent, 
and  are  furnished  by  the  PHA  without 
additional  charge  to  the  Tenant.  (For 
treatment  of  utilities  see  §  966.10(d).) 

(d)  Utilities.  (1)  The  lease  shall  state 
what  utilities  are  included  in  the  Tenant 
Rent,  and  are  furnished  by  the  PHA 
without  additional  charge  to  the  Tenant 
("PHA-fumished  utilities”). 

(2)  The  lease  shall  state  what  utilities 
are  not  included  in  the  Tenant  Rent,  and 
must  be  purchased  by  the  Tenant  from 
the  utility  suppliers  ("Tenant-purchased 
utilities"). 

(3) (i)  If  there  are  PHA-fumished 
utilities,  the  lease  shall  provide  that  the 
PHA’s  allowance  for  PHA-fumi  ihed 
utilities  shall  be  determined  in 
accordance  with  HUD  regulation?  and 
requirements  (see  Part  965,  Subpart  E). 

(ii)  If  there  are  PHA-fumished  utilities, 
the  lease  may  provide  that  the  Tenant 
shall  pay  surcharges  for  excess 
consumption  of  PHA-fumished  utilities. 
The  surcharges  are  only  permissible  if 
the  charges  are  determined  by  an 
individual  checkmeter  which  measures 
utility  consumption  of  the  dwelling  unit, 
or  if  the  charges  are  attributable  to 
occupant-owned  major  appliances  or  to 
optional  functions,  such  as  air- 
conditioning,  of  PHA-fumished 
equipment. 

(4) (i)  If  there  are  Tenant-purchased 
utilities,  the  lease  shall  provide  that  the 
PHA’s  allowance  for  Tenant-purchased 
utilities  shall  be  determined  in 
accordance  with  HUD  regulations  and 
requirements  (see  Part  965,  Subpart  E). 

(ii)  If  there  are  Tenant-purchased 
utilities,  and  the  utility  supplier  shuts  off 
utilities  because  of  Tenant's  failure  to 
pay  the  utility  bill,  occurrence  of  the 
shut-off  shall  be  considered  a  serious 
violation  of  the  lease  by  the  Tenant. 

(5)  The  PHA  shall  give  written  notice 
to  the  Tenant  of  any  applicable 
allowance  for  PHA-furnished  or  Tenant- 
purchased  utilities.  The  PHA  may 
change  the  allowance  at  any  time  during 
the  term  of  the  lease,  and  shall  give 
Tenant  written  notice  of  the  revised 
allowance  (see  §  966.10(n)(l)). 

(e)  Charges  not  included  in  Tenant 
Rent;  security  deposits.  (l)(i)  The  lease 
shall  state  what  types  of  charges  the 
Tenant  is  required  to  pay  the  PHA  in 
addition  to  Tenant  Rent.  The  lease  shall 
state  how  the  charges  will  be 
determined  by  the  PHA  (for  example,  by 
a  schedule  of  surcharges  for  excess 
consumption  of  utilities,  or  by  a 
schedule  of  repair  charges).  The  PHA’s 


schedules  or  other  procedures  for 
determining  Tenant  charges  shall  be 
made  available  for  inspection  and 
copying  by  the  Tenant. 

(ii)  The  PHA  shall  give  the  Tenant 
written  notice  of  the  amount  of  any 
charge  in  addition  to  Tenant  Rent,  and 
of  when  the  charge  is  due  (see 

§  966.31(c)(1)  concerning  deadline  to  ask 
for  a  change  in  the  PHA’s  proposed 
decision  on  rent  or  PHA  charges). 

(iii)  The  lease  may  require  die  Tenant 
to  pay  reasonable  charges,  as 
determined  by  the  PHA,  for  damage 
other  than  normal  wear  or  tear,  caused 
by  Household  members,  or  by  guests, 
visitors,  or  other  persons  under  control 
of  Household  members. 

(2)  The  lease  may  require  the  Tenant 
to  pay  reasonable  fees  for  late  payment 
of  rent  or  charges  determined  by  the 
PHA. 

(3)  The  lease  may  provide  for 
reasonable  security  deposits  determined 
by  the  PHA  in  accordance  with  State 
and  local  law. 

(f)  PHA  obligations.  The  lease  shall 
provide  that: 

(1)  The  PHA  shall  provide  services 
and  maintenance  for  the  dwelling  unit, 
equipment  and  appliances,  and  for  the 
common  areas  and  facilities,  which  are 
needed  to  keep  the  housing  in  decent, 
safe  and  sanitary  condition. 

(2)  The  PHA  shall  comply  with  the 
requirements  of  applicable  State  and 
local  building  or  housing  codes 
concerning  matters  materially  affecting 
the  health  or  safety  of  the  occupants. 

(3)  If  the  condition  of  the  dwelling  unit 
is  hazardous  to  the  health  or  safety  of 
the  occupants,  and  the  condition  is  not 
corrected  in  a  reasonable  time,  the  PHA 
shall  offer  the  Tenant  a  replacement 
dwelling  unit  if  available.  The  PHA  is 
not  required  to  offer  the  Tenant  a 
replacement  unit  if  the  hazardous 
condition  was  caused  by  fault  or 
negligence  of  Household  members,  or  of 
guests,  visitors,  or  other  persons  under 
control  of  Household  members. 

(4)  The  PHA  shall  give  the  Tenant 
reasonable  notice  of  what  certification, 
release,  information  or  documentation 
must  be  supplied  to  the  PHA,  and  of  the 
time  by  which  any  such  item  must  be 
supplied  (see  §  966.10(h)(l)(iv) 
concerning  the  Tenant’s  obligation  to 
supply  the  required  item). 

(g)  Tenant’s  right  to  occupy  unit.  (1) 
The  lease  shall  provide  that  the  Tenant 
shall  have  the  right  to  exclusive  use  of 
the  dwelling  unit  for  residence  by  the 
Household.  The  lease  may  provide  that 
with  written  approval  of  the  PHA, 
members  of  the  Household  may  engage 
in  legal  profitmaking  activities 
incidental  to  primary  use  of  the  dwelling 
unit  for  residence  by  the  Household. 


(2)  With  written  approval  of  the  PHA, 
use  of  the  dwelling  unit  may  include 
care  of  foster  children  and  live-in  care  of 
a  member  of  the  Household. 

(3)  Members  of  the  Household  may 
receive  guests  or  visitors  in  the  dwelling 
unit.  However,  such  use  of  the  dwelling 
unit  by  the  Household  must  be 
reasonable.  The  members  of  the 
Household  shall  comply  with  PHA  rules 
on  use  of  the  dwelling  unit  by  guests  or 
visitors. 

(h)  Obligations  of  the  Tenant.  (1)  The 
lease  shall  provide  that  the  Tenant: 

(i)  Shall  use  the  dwelling  unit  (A) 
solely  for  residence  by  the  Household, 
and  (B)  as  the  Tenant’s  only  place  of 
residence  (if  approved  by  the  PHA 
under  the  lease,  members  of  the 
Household  may  engage  in  incidental 
profit-making  activities  in  accordance 
with  §  966.10(g)(1)); 

(ii)  Shall  not  sublease  or  assign  the 
lease,  or  provide  accommodations  for 
boarders  or  lodgers; 

(iii)  Shall  comply  with  any  State  or 
local  law  which  imposes  obligations  on 
a  tenant  in  connection  with  the 
occupancy  of  a  dwelling  unit  and 
surrounding  premises; 

(iv)  Shall  supply  any  certification, 
release,  information  or  documentation 
which  the  PHA  or  HUD  determines  to  be 
necessary,  including  submissions 
required  by  the  PHA  for  an  annual 
reexamination  or  interim  reexamination 
of  Family  income  and  composition  in 
accordance  with  HUD  requirements; 
and 

(v)  Shall  move  from  the  dwelling  unit 
in  either  of  the  following  circumstances: 

(A)  The  PHA  determines  the 
Household  is  residing  in  a  unit  which  is 
larger  or  smaller  than  appropriate  for 
the  Household  size  and  composition 
under  the  PHA  unit  size  standards,  or 
determines  that  the  character  of  the  unit 
is  otherwise  inappropriate  for  the 
Household  size  and  composition  (such 
as  a  unit  modified  for  use  or 
accessibility  by  handicapped,  which  is 
currently  occupied  by  a  Household 
whose  members  are  not  handicapped), 
or  determines  that  the  unit  requires 
substantial  repairs,  is  scheduled  for 
modernization,  or  is  not  in  decent,  safe 
and  sanitary  condition,  and  the  PHA 
offers  the  Tenant  another  Public 
Housing  dwelling  unit.  The  Public 
Housing  dwelling  unit  shall  be  decent, 
safe  and  sanitary  and  of  appropriate 
size  under  the  PHA  unit  size  standards. 

(B)  The  dwelling  unit  is  hazardous  to 
the  health  or  safety  of  the  occupants,  in 
accordance  with  Section  966.10(f)(3),  the 
PHA  must  offer  the  Tenant  a 
replacement  dwelling  unit  if  available. 
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(2)  The  lease  shall  provide  that  the 
Tenant  and  other  members  of  the 
Household: 

(i)  Shall  not  disturb  other  residents, 
and  shall  prevent  disturbance  of  other 
residents  by  guests,  visitors,  or  other 
persons  under  control  of  Household 
members; 

(ii)  Shall  not  damage  or  destroy  the 
dwelling  unit  or  premises,  and  shall 
prevent  such  damage  or  destruction  by 
guests,  visitors,  or  other  persons  under 
control  of  Household  members; 

(iii)  Shall  not  engage  in  criminal 
activity  in  the  dwelling  unit  or  premises, 
and  shall  prevent  criminal  activity  in  the 
unit  or  premises  by  guests,  visitors,  or 
other  persons  under  control  of 
Household  members; 

(iv)  Shall  comply  with  necessary  and 
reasonable  PHA  rules,  on  conduct  of 
Household  members,  or  on  use  and 
treatment  of  the  unit  and  premises  by 
the  Tenant  and  Household.  The  PHA 
shall  give  a  copy  of  the  rules  to  the 
Tenant  (including  any  changes  in  the 
rules); 

(v)  Shall  not  commit  any  fraud  in 
connection  with  any  Federal  housing 
assistance  program;  and 

(vi)  Shall  not  receive  assistance  for 
occupancy  of  any  other  unit  assisted 
under  any  Federal  housing  assistance 
program  during  the  term  of  the  lease. 

(3)  The  lease  shall  include  a 
certification  by  the  Tenant  that: 

(i)  The  Tenant  and  other  members  of 
the  Household  have  not  committed  any 
fraud  in  connection  with  any  Federal 
housing  assistance  program,  unless  any 
such  fraud  was  fully  disclosed  to  the 
PHA  before  execution  of  the  lease,  or 
before  PHA  approval  for  occupancy  of 
the  unit  by  the  Household  member. 

(ii)  All  information  or  documentation 
submitted  by  the  Tenant  and  other 
members  of  the  Household  to  the  PHA 
in  connection  with  any  Federal  housing 
assistance  program  (before  and  during 
the  lease  term)  are  true  and  complete  to 
the  best  of  the  Tenant’s  knowledge  and 
belief. 

(i)  Crime.  (1)  In  addition  to  the 
provisions  required  by  §  966.10(h)(2)(iii), 
the  lease  may  provide  that  any  of  the 
following  criminal  activities  by  any 
Household  member,  on  or  off  the 
premises,  shall  be  a  violation  of  the 
lease,  or  other  good  cause  for 
termination  of  tenancy: 

(1)  Any  crime  of  physical  violence  to 
persons  or  property. 

(ii)  Illegal  use,  sale  or  distribution  of 
narcotics. 

(2)  The  PHA  may  terminate  tenancy 
for  criminal  activity  (for  violation  of  die 
lease  provisions  required  by 

§  966.10(h)(2)(iii),  or  pursuant  to  the 
optional  lease  provisions  allowed  by 


this  §  966.10(i))  before  or  after 
conviction  of  the  crime. 

(j)  Tenant  maintenance.  The  lease 
may  provide  that  the  Tenant  shall 
perform  seasonal  maintenance  or  other 
maintenance  tasks,  as  specified  in  the 
lease,  where  performance  of  such  tasks 
by  tenants  of  dwelling  units  of  a  similar 
design  and  construction  is  customary; 
provided,  that  such  provision  is  included 
in  the  lease  in  good  faith  and  not  for  the 
purpose  of  evading  the  obligation  of  the 
PHA.  The  PHA  shall  exempt  the  Tenant 
if  the  PHA  determines  that  because  of 
age  or  physical  disability  members  of 
the  Household  are  unable  to  perform 
such  tasks. 

(k)  Entry  and  inspection.  (1)  The  lease 
shall  state  the  purposes  for  which  the 
PHA  may  enter  the  dwelling  unit.  The 
purposes  may  include  entry  to  inspect 
the  unit,  to  make  repairs  or 
improvements,  or  provide  other  services, 
to  show  the  unit,  or  for  other  purposes 
stated  in  the  lease. 

(2)  The  PHA  shall  give  the  Tenant  at 
least  24  hours  written  notice  that  the 
PHA  intends  to  enter  the  unit.  The  PHA 
may  enter  only  at  reasonable  times. 

(3)  The  Tenant  shall  allow  the  PHA  to 
enter  the  unit  in  accordance  with  the 
lease. 

(4)  If  the  PHA  has  reasonable  cause  to 
believe  that  there  is  an  emergency,  the 
PHA  may  enter  the  unit  at  any  time 
without  advance  notice  to  the  Tenant, 
and  may  enter  without  consent  of  the 
Tenant.  After  such  entry,  the  PHA  shall 
give  the  Tenant  a  written  notice  of  when 
the  PHA  entered  the  unit,  and  the 
reason  for  such  entry. 

(l)  Notice  procedure.  (1)  The  PHA 
shall  adopt  a  notice  procedure  which  is 
consistent  with  State  and  local  law,  and 
which  shall  be  incorporated  into  the 
lease.  The  notice  procedure  shall  state 
how  the  PHA  and  Tenant  may  give 
notice  to  each  other  concerning 
termination  of  the  lease,  and  other 
matters  under  the  lease. 

(2)(i)  Notice  of  lease  termination  shall 
be  in  accordance  with  §  966.22,  and 
notice  of  proposed  PHA  adverse  action 
shall  be  in  accordance  with  §  966.31(b). 

(ii)  A  notice  of  lease  termination,  or  a 
notice  of  proposed  adverse  action,  shall 
be  given  to  the  Tenant: 

(A)  By  mailing  the  notice  by  first  class 
mail  addressed  to  the  Tenant  at  the 
dwelling  unit,  or 

(B)  By  handing  a  copy  of  the  notice  to 
the  Tenant  or  to  any  adult  answering  the 
door  at  the  dwelling  unit,  or 

(C)  By  other  means  which  the  PHA 
determines  to  be  reasonably  likely  to 
give  the  Tenant  actual  notice.  Posting  on 
the  outside  of  the  unit  door,  and  which 
is  not  supported  by  other  notice  to  the 


Tenant,  does  not  constitute  sufficient 
notice. 

(iii)  If  a  notice  of  lease  termination  or 
a  notice  of  proposed  adverse  action  is 
sent  by  mail,  the  notice  is  deemed  given 
when  mailed. 

(3)  If  the  PHA  believes  that  the  notice 
procedure  otherwise  used  by  the  PHA 
may  not  give  adequate  notice  to 
handicapped  Tenants,  the  PHA  notice 
procedure  may  incorporate  additional 
procedures  for  giving  notice  to  such 
Tenants. 

(m)  Termination  of  tenancy  and 
eviction.  The  lease  shall  state  the 
requirements  for  termination  of  tenancy 
and  eviction  under  Subpart  C  of  this 
Part. 

(n)  Changes  during  lease  term.  (1) 

From  time  to  time  during  the  course  of 
the  lease,  the  PHA  may  revise  the 
amount  of  Tenant  Rent  or  of  PHA 
allowances  to  the  Tenant  for  PHA- 
fumished  or  Tenant-purchased  utilities. 
The  revised  amounts  are  binding  on  the 
Tenant. 

(2)  From  time  to  time  during  the 
course  of  the  lease,  the  PHA  may  revise 
PHA  rules.  The  revised  rules  are  binding 
on  the  Tenant. 

(o)  PHA  offer  of  lease  or  revision.  (1) 
During  the  lease  term,  the  PHA  may 
offer  the  Tenant  a  new  lease,  or  a 
revision  of  the  lease. 

(2)  The  Tenant  i3  not  bound  by  a  new 
lease  or  lease  revision  unless  the  PHA's 
offer  is  accepted  by  the  Tenant. 

(3)  The  offer  of  a  new  lease  or  lease 
revision  shall  state  that  failure  to  timely 
accept  the  PHA’s  offer  is  grounds  for 
termination  of  tenancy.  The  offer  shall 
state  how  to  accept  the  offer.  The  offer 
may  state  that  the  Tenant  must  accept 
the  lease  by  a  PHA-established  deadline 
which  is  stated  in  the  offer.  Failure  to 
timely  accept  the  PHA  offer  shall  be 
“other  good  cause"  for  termination  of 
tenancy. 

(4)  For  a  fixed  term  lease,  at  least  60 
days  before  the  end  of  the  lease  term, 
the  PHA  shall  give  written  notice  to  the 
Tenant  containing  either: 

(i)  The  offer  of  renewal  (on  the  same 
or  revised  terms),  or 

(ii)  Notice  that  the  PHA  has  decided 
not  to  renew  the  lease,  including  a 
statement  of  the  grounds,  in  accordance 
with  §  966.21,  for  not  renewing  the  lease. 

§  966. 1 1  Prohibited  lease  provisions. 

The  following  types  of  lease 
provisions  shall  not  be  included  in  the 
lease: 

(a)  Agreement  to  be  sued.  Agreement 
by  the  Tenant  to  be  sued,  to  admit  guilt, 
or  to  a  judgment  in  favor  of  the  PHA,  in 
a  court  proceeding  against  the  Tenant  in 
connection  with  the  lease. 
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(b)  Treatment  of  property.  Agreement 
by  the  Tenant  that  the  PHA  may  take, 
hold  or  sell  personal  property  of 
Household  members,  without  notice  to 
the  Tenant  and  a  court  decision  on  the 
rights  of  the  parties.  However,  the 
prohibition  of  such  agreement  does  not 
apply  to  an  agreement  by  the  Tenant 
concerning  disposition  of  personal 
property  remaining  in  the  dwelling  unit 
after  the  Tenant  has  moved  out  of  the 
unit.  The  PHA  may  dispose  of  such 
personal  property  in  accordance  with 
State  law. 

(c)  Excusing  PHA  from  responsibility. 
Agreement  by  the  Tenant  not  to  hold  the 
PHA  or  the  PHA’s  agents  responsible  for 
any  action  or  failure  to  act,  whether 
intentional  or  negligent. 

(d)  Waiver  of  notice.  Agreement  by 
the  Tenant  that  the  PHA  does  not  need 
to  give  notice  of  a  court  proceeding 
against  the  Tenant  in  connection  with 
the  lease,  or  does  not  need  to  give  any 
notice  required  by  HUD. 

(e)  Wai ver  of  court  proceeding  for 
eviction .  Agreement  by  the  Tenant  that 
the  PHA  may  evict  Household  members 

(1)  without  instituting  a  civil  court 
proceeding  in  which  the  Tenant  has  the 
opportunity  to  present  a  defense,  or  (2) 
before  a  decision  by  the  court  on  the 
rights  of  the  parties. 

(f)  Waiver  of  jury  trial.  Agreement  by 
the  Tenant  to  waive  any  right  to  a  trial 
by  jury. 

(g)  Waiver  of  appeal.  Agreement  by 
the  Tenant  to  waive  the  right  to  appeal, 
or  to  otherwise  challenge  in  court,  a 
court  decision  in  connection  with  the 
lease. 

(h)  Tenant  chargeable  with  legal  costs 
regardless  of  outcome.  Agreement  by 
the  Tenant  to  pay  lawyer’s  fees  or  other 
legal  costs  even  if  the  Tenant  wins  in  a 
court  proceeding  by  the  PHA  against  the 
Tenant.  However,  the  Tenant  may  be 
obligated  to  pay  such  costs  if  the  Tenant 
loses. 

§  966.12  Applicability  of  lease 
requirements. 

The  requirements  of  Subpart  B  shall 
be  applicable  to  any  lease  executed  by  a 
Tenant  after  [insert  effective  date  of 
rule],  including  the  execution  of  a 
revision  or  extension  after  that  date. 

Subpart  C— Termination  of  Tenancy 
and  Eviction 

§  966.20  Purpose. 

This  subpart  states  the  requirements 
for  termination  of  tenancy  and  eviction. 
The  lease  shall  contain  the  requirements 
stated  in  this  part. 


§  966.21  Termination  of  tenancy- 
grounds. 

(a)  Grounds  for  termination.  The  PHA 
shall  not  terminate  the  tenancy,  and 
shall  not  evict  occupants  from  the 
dwelling  unit,  except  for  serious  or 
repeated  violation  of  the  lease,  or  other 
good  cause. 

(b)  Serious  violation  of  lease.  Serious 
violation  of  the  lease  includes,  but  is  not 
limited  to,  the  following  cases: 

(1)  The  PHA  may  determine  that 
failure  of  the  Tenant  to  timely  supply  to 
the  PHA  any  certification,  release, 
information  or  documentation  on  Family 
income  or  composition  is  a  serious 
violation  of  the  lease. 

(2)  The  PHA  may  determine  that  non¬ 
payment  of  Tenant  Rent  or  charges  is  a 
serious  violation  of  the  lease.  In  making 
this  determination,  the  PHA  may 
consider  factors  relating  to  impact  of 
such  non-payment  on  PHA 
administration  of  the  program.  These 
factors  may  include  the  amount  owed, 
how  much  of  the  amount  owed  is 
overdue,  costs  of  collection,  effect  of 
non-payment  on  collection  of  rents  and 
charges,  how  long  the  payment  is 
overdue,  or  other  factors.  The  PHA  may 
establish  a  policy  for  determining  what 
type  of  non-payment  will  be  treated  as  a 
serious  violation  of  the  lease. 

(3)  See  §  966.10(d)(4)(ii)  concerning 
treatment  of  shut-off  of  Tenant- 
purchased  utilities  as  a  serious  violation 
of  the  lease. 

(c)  Other  good  cause.  (1)  The  PHA 
may  only  terminate  the  lease  for  other 
good  cause  (under  §  966.21(a)(2))  at  the 
end  of  a  lease  term. 

(2)  A  fixed  term  lease  may  be 
terminated  for  other  good  cause  at  the 
end  of  the  fixed  term.  A  lease  for  a 
periodic  tenancy  may  be  terminated  for 
other  good  cause  at  the  end  of  each 
periodic  term.  For  example,  in  the  case 
of  a  month-to-month  tenancy,  the  lease 
may  be  terminated  for  other  good  cause 
at  the  end  of  each  month. 

(d)  Eviction  based  on  income.  For 
restrictions  on  eviction  of  families  based 
on  income,  see  §  960.210. 

§  966.22  Notice  of  lease  termination. 

(a)  Notice  period.  The  PHA  shall  give 
the  Tenant  adequate  written  notice  of  a 
termination  of  the  lease.  The  period 
from  the  date  the  notice  is  given  to  the 
date  of  lease  termination  may  not  be 
less  than: 

(1)  A  reasonable  time,  as  determined 
by  the  PHA,  but  not  to  exceed  thirty 
days,  when  the  health  or  safety  of  other 
residents  or  of  PHA  employees  is 
threatened.  The  PHA  may  establish  a 
policy  for  determining  what  is  a 
“reasonable  time”  in  different  types  of 
cases. 


(2)  Fourteen  days  for  nonpayment  of 
rent. 

(3)  Thirty  days  in  any  other  case. 

(b)  Contents  of  notice.  The  notice  of 
lease  termination  shall: 

(1)  State  when  the  lease  will 
terminate.  If  the  date  of  lease 
termination  is  not  known,  the  notice 
may  specify  the  event  by  which  the 
lease  terminates  under  local  procedures. 

(2)  State  that  the  PHA  may  only 
terminate  the  tenancy  for  serious  or 
repeated  violation  of  the  lease,  or  other 
good  cause. 

(3)  Contain  a  specific  statement  of  the 
reasons  for  lease  termination. 

(4)  State  that  the  PHA  may  only  evict 
occupants  from  the  dwelling  unit 
through  a  civil  court  proceeding  in 
which  the  Tenant  has  the  opportunity  to 
present  a  defense,  and  after  a  decision 
by  the  court  on  the  rights  of  the  parties. 

(c)  How  notice  is  given.  Notice  of 
lease  termination  shall  be  given  to  the 
Tenant  in  accordance  with  the  PHA’s 
notice  procedure  under  §  966.10(1)(2). 

(d)  Relation  to  rent  bill  and  to  other 
notices — (1)  Relation  to  State  law 
notices.  A  notice  to  vacate  or  other 
notice  under  State  or  local  law  may  be 
combined  with,  or  run  concurrently 
with,  the  notice  of  lease  termination 
under  this  section.  However,  the  lease 
shall  in  no  event  terminate  before 
expiration  of  the  notice  period  under 
paragraph  (a)  of  this  section. 

(2)  Relation  to  PHA  rent  bill.  The  PHA 
rent  bill  may  be  combined  with  a  notice 
of  lease  termination  for  nonpayment  of 
rent.  The  notice  of  lease  termination 
shall  state  that  the  lease  will  terminate 
if  the  rent  bill  is  not  paid  when  due. 

(3)  Relation  to  notice  of  adverse 
action.  If  termination  of  tenancy  is  not 
excluded  from  the  PHA  grievance 
process  pursuant  to  Subpart  E  of  this 
Part,  the  PHA  shall  also  give  notice  of 
proposed  adverse  action  in  accordance 
with  §  966.31(b)(2)(i)(B).  As  provided  in 
that  section,  the  notice  of  adverse  action 
must  be  given  before,  or  must  be 
combined  with,  the  notice  of  lease 
termination. 

§966.23  Eviction. 

(a)  The  PHA  may  only  evict  occupants 
from  the  dwelling  unit:  through  a  civil 
court  proceeding  in  which  the  Tenant 
has  the  opportunity  to  present  a  defense, 
and  after  a  decision  by  the  court  on  the 
rights  of  the  parties. 

(b)  The  requirement  for  eviction 
through  a  civil  court  proceeding  is 
binding  on  the  PHA,  but  is  not  intended 
to  limit  arrest,  prosecution  or  other 
criminal  enforcement  activities  by 
Federal,  State  or  local  law  enforcement 
authorities  against  members  of  the 
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Household  for  any  crime.  The  PHA  and 
its  officers,  employees  or  agents  may  act 
as  complainants  or  witnesses  in  any 
criminal  enforcement  activity,  and  may 
cooperate  with  law  enforcement 
authorities  in  any  criminal  enforcement 
activity. 

Subpart  D — Administrative  Grievance 
Procedure 

§  966.30  Establishment  of  grievance 
procedure. 

(a)  Purpose.  Section  6(k)  of  the  U.S. 
Housing  Act  of  1937  (as  amended  by 
section  204  of  the  Housing  and  Urban- 
Rural  Recovery  Act  of  1983,  Pub.  L.  98- 
181,  November  30, 1983)  provides  that 
HUD  shall  by  regulation  require  that  a 
PHA  establish  and  implement  an 
administrative  grievance  procedure 
concerning  any  proposed  adverse  PHA 
action.  Subpart  D  implements  this 
statutory  requirement. 

(b)  Establishment  of  grievance 
procedure.  The  PHA  shall  establish  and 
implement  an  administrative  grievance 
procedure  for  Tenants  residing  in  Public 
Housing  or  Indian  Housing  to  provide 
the  opportunity  for  hearing  on  any 
proposed  PHA  adverse  action  as 
described  in  §  966.31(a)(2). 

(c)  Adoption  of  procedure.  The  PHA 
shall  adopt  a  written  administrative 
grievance  procedure  in  accordance  with 
this  Subpart.  If  a  PHA  decides  to 
exclude  grievances  concerning 
termination  of  tenancy  of  eviction  from 
the  PHA’8  administrative  grievance 
procedure  (see  Subpart  E),  the 
administrative  grievance  procedure 
shall  provide  that  these  grievances  are 
excluded  from  the  procedure. 

(d)  Information  for  Tenant.  (1)  The 
PHA  shall  provide  each  Tenant  a 
general  written  description  of  the  PHA’s 
administrative  grievance  procedure, 
including  a  description  of  when  the  PHA 
is  required  to  provide  the  opportunity 
for  an  informal  hearing,  and  how  to 
request  a  hearing. 

(2)  The  administrative  grievance 
procedure  shall  be  made  available  for 
inspection  and  copying  by  any  Tenant. 

§  966.31  Grievance  on  proposed  adverse 
action  by  PHA. 

(a)  Subject  and  purpose  of  informal 
hearing.  (1)  The  grievance  procedure 
shall  provide  the  Tenant  an  opportunity 
for  an  informal  hearing  on  any  proposed 
PHA  adverse  action. 

(2)  Proposed  adverse  action  means 
any  of  the  following  proposed  decisions 
by  the  PHA  concerning  an  individual 
Tenant: 

(i)  A  proposed  decision  to  terminate 
the  tenancy,  or  to  evict  occupants  from 
the  dwelling  unit. 


(ii)  A  proposed  decision  to  require  the 
Tenant  to  move  to  another  dwelling  unit 
(see  §  966.10(h)(l)(v)  and  §  966.10(0(3)). 

(iii)  A  proposed  decision  determining: 
(A)  The  amount  of  the  Tenant  Rent 

payable  by  the  Tenant  to  the  PHA  or  the 
amount  of  utility  reimbursement  by  the 
PHA  to  the  Tenant, 

(R)  The  amount  of  PHA  charges  in 
addition  to  Tenant  Rent  (see  §  966.10(e)), 
or 

(C)  The  amount  the  Tenant  owes  the 
PHA  for  Tenant  Rent  or  PHA  charges. 

(iv)  A  proposed  decision  to  take  other 
specific,  concrete,  and  affirmative 
individualized  action  contrary  to  the 
interests  of  a  Tenant. 

(3) (i)  The  purpose  of  the  informal 
hearing  shall  be  to  review  whether  the 
proposed  adverse  action  by  the  PHA  is 
in  accordance  with  the  lease,  or  with 
law,  HUD  regulations  or  PHA  rules. 

(ii)  PHA  action  or  non-action 
concerning  general  policy  issues  or  class 
grievances  (including  determinations  of 
the  PHA’s  schedules  of  allowances  for 
PHA-fumished  utilities  or  of  allowances 
for  Tenant-purchased  utilities)  does  not 
constitute  adverse  action  by  the  PHA, 
and  the  PHA  is  not  required  to  provide 
the  opportunity  for  a  hearing  to  consider 
such  issues  or  grievances. 

(4)  If  the  PHA  does  not  conduct  a 
reexamination  of  Family  income  and 
composition:  (i)  For  more  than  a  year 
after  the  last  examination  or 
reexamination,  or  (ii)  after  receiving 
information  concerning  a  change  in 
Family  income  or  composition  between 
regularly  scheduled  reexaminations,  the 
PHA’s  determination  of  the  amount  of 
Tenant  Rent  payable  by  the  Tenant  to 
the  PHA  in  the  absence  of  a 
reexamination  shall  constitute  a 
proposed  adverse  action  under 

§  966.31(a)(2)(iii)(A).  The  PHA  shall  give 
the  Tenant  the  opportunity  for  an 
informal  hearing  on  the  PHA  failure  to 
conduct  a  reexamination. 

(b)  Notice  of  proposed  adverse 
action — (1)  Contents  of  notice.  The  PHA 
shall  give  the  Tenant  written  notice  of  a 
proposed  adverse  action.  The  notice 
shall: 

(1)  Contain  a  specific  statement  which 
describes  the  proposed  adverse  action, 
and  the  reasons  for  the  proposed 
adverse  action. 

(ii)  State  that  the  Tenant  may  request 
a  hearing  under  the  PHA’s 
administrative  grievance  procedure. 

(iii)  State  how  to  request  a  hearing, 
and  the  deadline  for  requesting  a 
hearing. 

(2)  When  notice  is  given — (i) 
Termination  of  tenancy.  (A)  The 
occupants  shall  not  be  evicted  from  the 
dwelling  unit  until  the  PHA  gives  the 


Tenant  notice  of  proposed  adverse 
action. 

(B)  For  a  proposed  decision  by  the 
PHA  to  terminate  the  lease,  the  notice  of 
proposed  adverse  action  shall  be  given 
before,  or  shall  be  combined  with,  the 
notice  of  lease  termination  under 
§  968.22.  If  the  Tenant  makes  a  timely 
request  for  a  hearing  on  the  proposed 
decision,  the  Tenant  shall  be  given  the 
opportunity  for  a  grievance  hearing 
before  expiration  of  the  applicable 
notice  period  under  §  966.22(a). 

(ii)  Requiring  Tenant  to  move.  For  a 
proposed  decision  by  the  PHA  to  require 
the  Tenant  to  move  from  the  dwelling 
unit  to  another  dwelling  unit,  the  Tenant 
may  not  be  required  to  move  until  the 
PHA  gives  the  Tenant  notice  of 
proposed  adverse  action.  If  the  Tenant 
makes  a  timely  request  for  a  hearing  on 
the  proposed  decision,  the  Tenant  may 
not  be  required  to  move  until  the  Tenant 
is  given  the  opportunity  for  a  grievance 
hearing. 

(iii)  Rent  or  PHA  charges.  For  a 
proposed  decision  by  the  PHA 
determining  the  amount  of  rent  or  PHA 
charges  (as  described  in 

§  966.31  (a)(2)(iii)  (A),  (B),  or  (C)),  the 
PHA  may  give  notice  of  adverse  action 
when  the  PHA  gives  Tenant  written 
notice  of  the  proposed  decision  (see 
§  966.10(c)(2)).  The  PHA  shall  give  notice 
of  adverse  action  no  later  than  the  time 
when  the  PHA  denies  a  request  to 
change  the  PHA’s  proposed  decision. 

(iv)  Other  PHA  adverse  action.  For  a 
proposed  decision  by  the  PHA  (as 
described  in  §  966.31(a)(2)(iv)) 
concerning  other  PHA  adverse  actions, 
the  PHA  shall  give  notice  of  adverse 
action  to  the  Tenant  at  a  time  that  gives 
the  Tenant  the  opportunity  for  a 
grievance  hearing  before  the  adverse 
action  is  taken. 

(c)  Deadlines — (1)  Deadline  to  ask  for 
a  change  in  proposed  PHA  decision  on 
rent  or  PHA  charges,  (i)  The 
administrative  grievance  procedure  may 
provide  that  a  Tenant  who  wants  a 
change  in  the  rent  or  charges  determined 
by  the  PHA,  as  stated  in  the  PHA  notice 
of  rent  or  charges,  must  ask  the  PHA  to 
change  the  determination  by  a 
reasonable  deadline  as  determined  by 
the  PHA. 

(ii)  The  PHA  notice  of  rent  or  PHA 
charges  must  give  notice  of  the  deadline. 
The  time  for  the  Tenant  to  ask  for  a 
change  in  the  rent  or  charges  runs  from 
the  PHA  notice  of  the  deadline.  The 
notice  shall  provide  in  substance: 

(A)  If  the  Tenant  believes  the 
proposed  determination  is  not  correct, 
the  Tenant  may  ask  the  PHA  to  change 
the  determination. 

(B)  The  deadline  to  ask  for  a  change. 
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(C)  The  Tenant  may  ask  for  a 
grievance  hearing  on  the  proposed 
determination.  If  the  Tenant  misses  the 
deadline  to  ask  for  a  change,  the  Tenant 
loses  the  right  to  a  grievance  hearing. 

(iii)  If  the  Tenant  does  not  submit  by 
the  PHA  deadline  a  request  to  change 
the  rent  or  PHA  charges  stated  in  the 
PHA  notice  of  rent  or  charges,  the 
Tenant  loses  the  right  to  a  hearing  on 
the  proposed  determination,  and  the 
PHA  is  not  required  to  give  notice  of 
proposed  adverse  action  concerning  the 
determination. 

(iv)  A  request  to  change  a  proposed 
determination  of  rent  or  PHA  charges 
shall  be  submitted  in  the  form  and 
manner  prescribed  by  the  PHA  in  the 
PHA’s  administrative  grievance 
procedure. 

(2)  Deadline  for  requesting  hearing,  (i) 
The  PHA  administrative  grievance 
procedure  may  provide  that  the  Tenant 
must  request  a  hearing  by  a  reasonable 
deadline  as  determined  by  the  PHA. 

(ii)  The  PHA  may  establish  different 
rules  for  determining  the  deadline  for 
requesting  a  hearing  in  different 
circumstances,  or  for  different  types  of 
grievance.  The  deadline  for  the  Tenant 
to  request  a  hearing  shall  be  stated  in 
the  notice  of  proposed  adverse  action. 
The  PHA  administrative  grievance 
procedure  may  provide  that  the  PHA 
may  grant  a  Tenant  an  exception  from 
the  deadline  if  the  PHA  determines  that 
the  exception  is  justified  by  individual 
circumstances. 

(d)  Payment  of  rent  as  condition  for 
hearing  on  rent  (l)(i)  The  Tenant  may 
request  a  grievance  hearing  on  a 
proposed  adverse  action  (as  described 
in  §  966.31(a)(2)(iii))  concerning  Tenant 
Rent  (the  PHA’s  proposed  decision 
determining  the  amount  of  Tenant  Rent, 
or  the  amount  the  Tenant  owes  the  PHA 
for  Tenant  Rent).  Unless  the  Tenant  has 
paid  the  PHA  the  full  amount  of  rent  the 
Tenant  owes,  as  determined  by  the  PHA 
(except  as  provided  in  §  966.31(d)(l)(ii)), 
and  continues  to  make  such  payments 
promptly  until  completion  of  the 
grievance  hearing,  the  PHA  is  not 
required  to  commence  or  continue  a 
grievance  hearing  concerning  Tenant 
Rent. 

(ii)  The  Tenant  may  challenge  an 
increase  in  the  Tenant  Rent  as 
determined  by  the  PHA  at 
reexamination.  As  a  condition  for 
obtaining  a  grievance  hearing  on  the 
increase,  the  PHA  may  require  the 
Tenant  to  pay  the  amount  of  the  Tenant 
Rent  in  effect  before  the  increase  until 
completion  of  the  grievance  hearing. 

(iii)  The  Tenant  may  challenge  the 
amount  of  a  decrease  in  the  Tenant  Rent 
as  determined  by  the  PHA  at 
reexamination,  or  may  challenge  a 


determination  at  reexamination  that  the 
Tenant  Rent  will  not  increase  or 
decrease.  As  a  condition  for  obtaining  a 
grievance  hearing  on  the  amount  of 
Tenant  Rent,  the  PHA  may  require  the 
Tenant  to  pay  the  PHA  the  amount  of 
the  Tenant  Rent,  as  determined  by  the 
PHA  at  reexamination,  until  completion 
of  the  grievance  hearing. 

(2)  The  PHA  may  not  deny  the 
opportunity  for  a  grievance  hearing  on  a 
proposed  adverse  action  (as  described 
in  |  966.31(a)(2)(iii)  (B)  or  (C)) 
concerning  the  PHA’s  proposed  decision 
determining  the  amount  of  PHA  charges 
in  addition  to  rent,  or  the  amount  the 
Tenant  owes  the  PHA  for  PHA  charges 
in  addition  to  rent,  on  the  ground  that 
the  Tenant  has  not  paid  the  PHA  the  full 
amount,  as  determined  by  the  PHA,  of 
the  charges  the  Tenant  owes  to  the 
PHA. 

(e)  Effect  of  grievance  proceeding  on 
eviction.  (1)  If  the  Tenant  makes  a 
timely  request  for  a  hearing  on  a 
proposed  decision  to  terminate  the 
tenancy  or  to  evict  the  occupants: 

(1)  For  a  proposed  termination  of  the 
lease  by  the  PHA,  or  a  proposed 
decision  not  to  renew  the  lease  at  the 
end  of  the  lease  term,  the  lease  shall  not 
terminate  before  completion  of  the  PHA 
grievance  hearing.  (For  provisions 
concerning  notice  of  lease  termination, 
see  §  966.22.) 

(ii)  The  occupants  shall  not  be  evicted 
from  the  dwelling  unit  before  completion 
of  the  PHA  grievance  hearing. 

(2)  Where  the  PHA  elects  to  exclude 
grievances  concerning  a  termination  of 
tenancy  or  eviction  from  the  PHA's 
administrative  grievance  procedure  in 
accordance  with  Subpart  E  of  this  Part: 

(i)  The  requirement  to  give  notice  of  a 
proposed  adverse  action  under 

§  966.31(b),  and  the  requirement  to 
provide  the  opportunity  for  a  grievance 
hearing  on  such  action,  does  not  apply 
to  a  termination  of  tenancy  or  eviction. 
(However,  the  PHA  must  give  notice  of 
lease  termination  in  accordance  with 
§  966.22.) 

(ii)  In  a  court  action  for  eviction  of  the 
occupants,  the  PHA  is  not  bound  by  a 
grievance  hearing  decision  which  is 
issued  after  commencement  of  the 
eviction  action.  The  Tenant  is  not 
entitled  to  any  delay  in  or  continuance 
of  the  eviction  action  because  of  any 
pending  grievance  hearing  proceeding. 

(f)  Prohibition  of  hearing  fees.  The 
PHA  may  not  require  a  Tenant  to  pay 
any  hearing  fees  or  hearing  costs  as  a 
condition  for  providing  the  Tenant  an 
opportunity  for  an  administrative 
grievance  hearing  under  the  PHA 
grievance  procedure,  and  may  not 
impose  any  hearing  fees  or  hearing  costs 
on  the  Tenant.  (However,  the  PHA  may 


require  the  payment  of  Tenant  Rent  as  a 
condition  for  a  hearing  concerning 
Tenant  Rent  in  accordance  with 
§  966.31(d).) 

(g)  Tenant  non-use  of  grievance 
process.  The  Tenant  is  not  required  to 
use  the  administrative  grievance 
procedure  for  review  of  any  PHA 
adverse  action.  The  Tenant  is  not  barred 
from  using  any  otherwise  available 
judicial  procedure  for  review  of  PHA 
adverse  action  because  of  the  Tenant’s 
failure  to  use  the  PHA  administrative 
grievance  procedure  for  review  of  such 
action.  Such  failure  shall  not  waive  or 
affect  the  Tenant's  right  to  trial  on  the 
issues. 

§  966.32  Hearing  procedure. 

(a)  Hearing  officer.  (1)  A  hearing 
under  the  PHA’s  administrative 
grievance  procedure  shall  be  conducted 
by  a  person  or  persons  (who  may  be  an 
employee  or  officer  of  the  PHA) 
designated  by  the  PHA  in  the  manner 
required  under  the  PHA’s  grievance 
procedure. 

(2)  The  hearing  officer  shall  be 
someone  other  than  the  person  who 
made  or  approved  the  decision  for  the 
proposed  adverse  action  under  review 
or  a  subordinate  of  such  person. 

(b)  Representation  of  Tenant.  At  its 
own  expense,  the  Tenant  may  be 
represented  at  the  hearing  by  a  person 
of  the  Tenant’s  choice. 

(c)  Authority  of  hearing  officer.  The 
hearing  officer  may  regulate  the  conduct 
of  the  administrative  grievance  hearing 
in  accordance  with  the  PHA's 
administrative  grievance  procedure. 

(d)  Examination  of  relevant  materials. 
The  Tenant  shall  be  permitted  to 
examine  and  copy  any  relevant  non- 
privileged  documents  in  the  possession 
or  control  of  the  PHA,  including  records 
or  regulations.  This  opportunity  shall  be 
given  at  a  time  that  will  give  the  Tenant 
a  reasonable  opportunity  to  make  use  of 
the  information  in  the  grievance 
proceeding.  If  the  PHA  fails  to  produce 
documents  timely,  in  response  to  the 
Tenant’s  request  for  examination,  the 
hearing  officer  may  prohibit  the  PHA 
from  using  the  documents  at  the  hearing. 

(e)  Evidence.  (1)  The  Tenant  and  the 
PHA  may  present  evidence,  and  may 
question  any  witnesses.  The  Tenant  and 
the  PHA  may  have  others  make 
statements  at  the  hearing. 

(2)  Evidence  may  be  considered 
without  regard  to  admissibility  under 
the  rules  of  evidence  which  apply  in 
judicial  proceedings. 

(f)  Expeditious  hearing.  The  PHA 
shall  proceed  with  the  hearing  in  a 
reasonably  expeditious  manner  and  in 


BEST  COPY  AVAILABLE 


33310 


Federal  Register  /  Vol.  53,  No.  168  /  Tuesday,  August  30,  1988  /  Rules  and  Regulations 


accordance  with  the  PHA’s 
administrative  grievance  procedure. 

§  966.33  Hearing  decision. 

(a)  The  hearing  officer  shall  issue  a 
written  decision  which  states  the  basic 
reasons  for  the  decision.  Factual 
determinations  concerning  the 
individual  circumstances  of  the  Tenant 
and  Household  shall  be  based  on 
evidence  presented  at  the  hearing.  A 
copy  of  the  hearing  decision  shall  be 
furnished  promptly  to  the  Tenant. 

(b)  The  PHA  is  not  bound  by  a  hearing 
decision  if: 

(1)  The  decision  concerns  a  matter  for 
which  an  administrative  grievance 
hearing  is  not  required  under  this 
Subpart  (see  §  966.31(a)  for  required 
coverage)  or  otherwise  in  excess  of  the 
authority  of  the  hearing  officer,  or 

(2)  The  decision  is  contrary  to  HUD 
regulations  or  requirements,  or 
otherwise  contrary  to  Federal,  State  or 
local  law. 

(c)  If  the  PHA  determines  that  it  is  not 
bound  by  the  decision  of  the  hearing 
officer,  the  PHA  shall  promptly  notify 
the  Tenant  in  writing  of  the 
determination,  and  of  the  reasons  for  the 
determination. 

§  966.34  Special  provisions  tor  Turnkey  III 
of  Mutual  Help  Projects. 

Pursuant  to  §  966.1(c),  grievance 
hearing  requirements  (24  CFR  Part  966, 
Subparts  D  and  E)  are  applicable  to  the 
Turnkey  III  Program  and  the  Mutual 
Help  Program.  However,  the  following 
modifications  shall  be  applicable  for 
these  programs,  and  shall  be  reflected  in 
the  administrative  grievance  procedure 
established  by  the  PHA  in  accordance 
with  §  966.30: 

(a)  Section  966.31(a)(2)  (which  defines 
the  meaning  of  proposed  adverse  action) 
shall  not  be  applicable  for  these 
programs.  For  provisions  stating  cases 
which  constitute  proposed  adverse 
action  in  the  Turnkey  III  Program,  see 

§  904.107(p)(2),  and  in  the  Mutual  Help 
Program,  see  §  905.424(g)(2). 

(b) (1)  In  the  Turnkey  III  Program, 
either  of  the  following  notices  may  be 
combined  with  a  notice  of  proposed 
adverse  action  (5  966.31(b)): 

(1)  The  notice  under  §  904.107(m)(2) 
(that  the  PHA  is  terminating  the 
Homebuyers  Ownership  Opportunity 
Agreement). 

(ii)  The  notice  under  §  904.107(o)(2) 
(that  the  homebuyer  has  lost 
homeownership  potential  and  should  be 
transferred  to  a  rental  unit). 

(2)  In  the  Mutual  Help  Program,  the 
notice  under  §  905.424(b)  (that  the  IHA  is 
terminating  the  MHO  Agreement)  may 
be  combined  with  a  notice  of  proposed 
adverse  action  (§  966.31(b)). 


§966.35  Additional  grievance  procedures. 

Infomal  PHA  administrative  grievance 
hearings  to  review  proposed  PHA 
adverse  action  are  required  under  this 
Subpart  (§  966.30  and  §  966.31).  At  its 
discretion,  a  PHA  may  provide 
additional  means  for  Tenant  opportunity 
to  comment  upon,  or  for  Tenant 
opportunity  to  request  PHA 
consideration  of,  any  matter  pertaining 
to  the  Tenant’s  occupancy  or  the 
Tenant’s  rights  or  obligations.  The 
discretionary  PHA  procedures  may  be 
designed  for  the  purpose  of  affording  an 
opportunity  for  informal  clarification 
and  resolution  of  disputes  or  potential 
disputes.  The  PHA  may  elect  to  make 
the  administrative  grievance  procedures 
adopted  by  the  PHA  under  §  966.30(c),  or 
the  hearing  procedures  stated  in 
§  966.32,  applicable  to  such  additional 
discretionary  procedures  adopted  by  the 
PHA. 

Subpart  E— Excluding  Grievance  on 
Eviction  or  Termination  of  Tenancy 
From  Administrative  Grievance 
Procedure 

§966.40  Purpose. 

The  purpose  of  this  Subpart  E  is  to 
implement  the  statutory  authority  for  a 
PHA  to  exclude  grievances  concerning 
termination  of  tenancy  or  eviction  from 
the  PHA’s  administrative  grievance 
procedure  if  HUD  determines  that 
applicable  law  requires  that  a  tenant 
must  be  given  the  opportunity  for  a 
hearing  in  court  which  provides  the 
basic  elements  of  due  process  (section 
6(k)  of  the  United  States  Housing  Act  of 
1937,  as  added  by  section  204  of  the 
Housing  and  Urban-Rural  Recovery  Act 
of  1983,  Pub.  L.  98-181).  This  subpart 
establishes  a  procedure  for  the  HUD 
determination  whether  State  and  local 
law  requires  a  hearing  which  provides 
the  basic  elements  of  due  process. 

§  966.41  Procedure  for  HUD 
determination. 

(a)  Exclusion  from  grievance 
procedure.  (1)  A  PHA  may  exclude 
grievances  concerning  termination  of 
tenancy  or  eviction  from  the  PHA 
administrative  grievance  procedure 
under  Subpart  D  if  HUD  issues  a 
determination  (“due  process 
determination")  (under  §  966.41(c))  that 
specified  procedures  for  judicial  eviction 
under  State  and  local  law  require  that  a 
tenant  must  be  given  the  opportunity  for 
a  hearing  in  court  which  provides  the 
basic  elements  of  due  process  before 
eviction  from  the  dwelling  unit  (see 
definitions  of  “due  process 
determination”  and  "elements  of  due 
process"  in  §  966.2). 


(2)  If  HUD  issues  a  due  process 
determination,  the  PHA  may  evict  the 
occupants  of  a  dwelling  unit  through  the 
specified  procedures  for  judicial  eviction 
which  are  the  subject  of  the 
determination.  The  PHA  is  not  required 
to  give  notice  of  proposed  adverse 
action  concerning  a  termination  of 
tenancy  or  eviction,  and  is  not  required 
to  provide  the  opportunity  for  a  hearing 
under  the  PHA’s  administrative 
grievance  procedure.  Unless  the  PHA 
uses  the  specified  eviction  procedures 
which  are  the  subject  of  a  due  process 
determination,  the  PHA  may  not  evict 
the  occupants  without  providing  to  the 
Tenant  the  opportunity  for  an 
administrative  grievance  hearing  (in 
accordance  with  Subaprt  D)  prior  to 
eviction. 

(3)  The  PHA’s  decision  to  exclude 
grievances  concerning  termination  of 
tenancy  or  eviction  from  the  PHA’s 
administrative  grievance  procedure 
adopted  by  the  PHA  under  Subpart  D 
shall  be  stated  in  the  grievance 
procedure. 

(4)  In  a  court  action  for  eviction  of  the 
occupants,  the  PHA  is  not  bound  by  a 
grievance  hearing  decision  issued  after 
commencement  of  the  eviction  action. 
The  Tenant  shall  not  be  entitled  to  any 
delay  in  or  continuance  of  the  court 
action  because  of  a  pending  PHA 
grievance  hearing  proceeding. 

(b)  PHA  request  for  due  process 
determination.  (1)  A  due  process 
determination  is  issued  by  HUD  at  the 
request  of  the  PHA.  A  PHA  which  wants 
a  due  process  determination  submits  the 
request  for  a  due  process  determination 
to  the  HUD  Field  Counsel.  A  request  for 
a  due  process  determination  may  be 
submitted  at  any  time. 

(2)  A  PHA  shall  give  Tenants  in  the 
PHA’s  program  reasonably  effective 
general  notice  that  the  PHA  intends  to 
request  a  due  process  determination. 

The  notice  shall  identify  the  eviction 
procedures  for  which  a  due  process 
determination  will  be  requested,  and 
shall  invite  Tenant  and  other  public 
comment  on  the  proposed 
determination.  The  notice  shall  be  given 
through  means  determined  by  the  PHA 
(e.g.,  posting  in  project  offices,  notice  to 
Tenant  organizations,  or  notice  to 
individual  Tenants  in  the  program). 

(3)  A  PHA  request  for  a  due  process 
determination  shall: 

(i)  State  the  specific  eviction 
procedures  under  the  State  and  local 
law  for  which  the  PHA  is  requesting  a 
due  process  determination. 

(ii)  Certify  that  the  PHA  has  given 
required  general  notice  to  Tenants  (in 
accordance  with  section  966.41(b)(2)). 
The  PHA  shall  furnish  to  HUD  copies  of 
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all  written  public  comments  on  the  PHA 
request  which  are  received  by  the  PHA 
within  30  calendar  days  of  notice  to  the 
Tenants. 

(4)  (i)  The  PHA  request  for  a  due 
process  determination  shall  be 
submitted  in  the  form  required  by  HUD 
Field  Counsel. 

(ii)  The  PHA  shall  submit  any  legal 
analysis  or  information  requested  by  the 
HUD  Field  Counsel  for  issuance  of  a  due 
process  determination.  To  avoid  the 
need  for  duplicative  submissions  of 
relevant  materials  affecting  more  than 
one  PHA,  PHAs  may  arrange  for 
consolidated  submissions  to  HUD  Field 
Counsel. 

(5)  Copies  of  the  PHA  request  for  a 
due  process  determination,  and  of  the 
materials  submitted  to  HUD  by  the  PHA 
in  support  of  the  request,  shall  be  made 
available  by  the  PHA  for  public 
inspection  and  copying  by  any  person. 

(c)  Procedure  for  due  process 
determination  by  HUD.  (1)  In  making  a 
due  process  determination,  HUD  may 
use  all  available  relevant  information  on 
legal  requirements  governing  procedures 
for  judicial  eviction  under  State  and 
local  law,  including  (without  limitation) 
the  test  of  State  or  local  laws  and 
ordinances.  State  or  local  regulations, 
court  rules  and  court  decisions  or 
opinions  of  a  State  attorney  general. 
Anyone  may  submit  at  any  time 
information  relevant  to  a  due  process 
determination. 

(2)  HUD  will  give  the  PHA  a 
statement  of  the  due  process 
determination.  The  statement  shall 
include: 

(i)  The  name  of  the  PHA. 

(ii)  A  description  of  the  specific 
eviction  procedures  which  are  covered 
by  the  due  process  determination  (such 
as  eviction  actions  brought  in  a 
particular  local  landlord-tenant  court). 

(iii)  A  statement  that  HUD  has 
determined  that  the  procedures  provide 
the  elements  of  due  process  prior  to 
eviction. 

(iv)  A  statement  summarizing  the  legal 
basis  for  HUD’s  due  process 
determination.  The  statement  will 
briefly  describe  the  basis  for  HUD’s 
conclusion  that  the  eviction  procedures 
meet  each  of  the  due  process  elements. 

(3)  (i)  The  due  process  determination 
is  effective  when  HUD’s  statement  of 
the  determination  is  given  to  the  PHA. 

(ii)  After  receiving  the  determination, 
the  PHA  may  exclude  from  the  PHA 
administrative  grievance  procedure  any 
grievances  concerning  termination  of 
tenancy  or  eviction  by  use  of  the 
specific  eviction  procedures  which  are 
the  subject  of  the  determination. 

(iii)  At  the  request  of  any  Tenant,  the 
PHA  shall  make  available  for  inspection 


and  copying  copies  of  the  due  process 
determination  issued  by  HUD.  The  HUD 
Field  Office  shall  also  make  available 
for  inspection  and  copying  by  any 
person  copies  of  HUD’s  due  process 
determinations  for  PHAs  in  the  Field 
Office  jurisdiction. 

(4)  (i)  HUD  may  revise  or  withdraw  a 
due  process  determination  at  any  time. 
Such  action  may  be  based  on  any 
available  information,  including  any 
changes  in  applicable  State  or  local  law, 
or  any  court  decisions  since  the  original 
due  process  determination. 

(ii)  If  HUD  decides  to  revise  or 
withdraw  a  due  process  determination, 
HUD  will  give  the  PHA  a  statement  of 
the  decision.  The  change  is  effective 
immediately  when  the  statement  is 
given  to  the  PHA. 

PART  960— [AMENDED] 

2.  The  heading  for  Part  960  is  revised 
to  read  as  follows: 

PART  960— ADMISSION  TO  AND 
OCCUPANCY  OF  PUBLIC  HOUSING 

3.  The  authority  citation  for  24  CFR 
Part  960  is  revised  to  read  as  follows: 

Authority:  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437-1437r);  section  7(d),  Department 
of  Housing  and  Urban  Development  Act,  (42 
U.S.C.  3535(d)). 

4.  In  §960.207,  the  section 

heading  and  paragraph  (a)  are  revised  to 
read  as  follows: 

§  960.207  Notice  and  hearing  for 
applicants. 

(a)  Ineligible  applicant.  (1)  The  PHA 
shall  give  an  applicant  for  admission 
prompt  written  notice  of  a  decision  that 
the  applicant  is  not  eligible  for 
admission  for  any  reasons.  The  notice 
shall  inform  the  applicant  of  the  basic 
reasons  for  the  decision.  The  notice 
shall  also  state  that  the  applicant  may 
request  an  informal  hearing  on  the 
decision,  and  shall  describe  how  to 
obtain  the  informal  hearing. 

(2)  The  PHA  shall  give  the  applicant 
an  opportunity  for  an  informal  hearing 
on  the  decision,  in  accordance  with 
procedures  adopted  by  the  PHA.  The 
hearing  shall  be  held  within  a 
reasonable  time  of  the  decision.  The 
informal  hearing  shall  be  conducted  by 
a  person  or  persons  (who  may  be  an 
officer  or  employee  of  the  PHA) 
designated  by  the  PHA  in  accordance 
with  the  applicant  hearing  procedures 
adopted  by  the  PHA.  The  hearing  officer 
shall  be  someone  other  than  the  person 
who  made  the  decision  under  review  or 
a  subordinate  of  such  person.  The 
applicant  shall  be  given  an  opportunity 
to  present  written  or  oral  objections  to 
the  PHA  decision.  The  PHA  shall 


promptly  notify  the  applicant  in  writing 
of  the  final  PHA  decision  after  the 
informal  hearing.  The  notice  shall  state 
the  basic  reasons  for  the  decision. 

(3)  The  informal  review  provisions  for 
the  denial  of  a  Federal  preference  under 
§  960.211  are  contained  in  paragraph  (k) 
of  that  section. 


PART  913— DEFINITION  OF  INCOME, 
INCOME  LIMITS,  RENT  AND 
REEXAMINATION  OF  FAMILY  INCOME 
FOR  THE  PUBLIC  HOUSING  AND 
INDIAN  HOUSING  PROGRAMS 

5.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 

Authority:  Secs.  3,  6,  and  16,  U.S.  Housing 
Act  of  1937  (42  U.S.C.  1437a,  1437d,  and 
1437n);  sec.  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C.  3535(d)). 

6.  The  definition  of  “Total  Tenant 
Payment"  in  §  913.102  is  revised  to  read 
as  follows: 

§  913.102  Definitions. 
***** 

Total  Tenant  Payment.  The  monthly 
amount  calculated  under  §  913.107. 

Total  Tenant  Payment  does  not  include 
any  PHA  charges  to  Tenant  in  addition 
to  Tenant  Rent,  including  surcharges  for 
excess  consumption  of  PHA-fumished 
utilities  or  other  PHA  charges. 
***** 

PART  904— LOW  RENT  HOUSING 
HOMEOWNERSH1P  OPPORTUNITIES 

7.  The  authority  citation  for  24  CFR 
Part  904  is  revised  to  read  as  set  forth 
below: 

Authority:  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437-1437r);  section  204  of  the  Housing 
and  Urban-Rural  Recovery  Act  of  1984.  Pub. 

L.  98-181,  November  30, 1983:  section  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

8.  In  §  904.107,  the  section  heading  is 
revised,  paragraph  (1)(3)  is  revised, 
paragraph  (m)(l)  is  revised,  and 
paragraph  (p)  is  added,  to  read  as 
follows: 

§  904.107  Responsibilities  of  homebuyer; 
administrative  grievance  hearing. 

***** 

(1)  *  *  * 

(3)  If  there  is  no  qualified  successor  in 
accordance  with  paragraph  (1)(2)  of  this 
section,  the  LHA  shall  terminate  the 
Agreement  and  another  family  shall  be 
selected  except  in  the  following 
circumstances:  Where  a  minor  child  or 
children  of  the  homebuyer  family  are  in 
occupancy,  then  in  order  to  protect  their 
continued  occupancy  and  opportunity 
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for  acquisition  of  ownership  of  the 
home,  the  LHA  may  approve  as 
occupants  of  the  unit,  an  appropriate 
adult(s)  who  has  been  appointed  legal 
guardian  of  the  children  with  a  duty  to 
perform  the  obligations  of  the 
Homebuyers  Ownership  Opportunity 
Agreement  in  their  interest  and  behalf. 

To  terminate  the  Agreement  in 
accordance  with  this  paragraph  (1)(3), 
the  LHA  shall  give  adequate  written 
notice  of  termination,  which  shall  not  be 
less  than  30  days. 

(m)  Termination  by  LHA.  (1)  The  LHA 
may  terminate  the  Homebuyers 
Ownership  Opportunity  Agreement,  30 
days  after  giving  the  homebuyer  notice 
in  accordance  with  paragraph  (m)(2)  of 
this  section,  if  there  is  any  serious  or 
repeated  violation  by  the  homebuyer  of 
the  homebuyer’s  obligations  under  the 
Agreement.  The  LHA  may  determine 
that  failure  to  make  the  required 
monthly  payment  within  ten  days  after 
its  due  date,  or  misrepresentation  or 
withholding  of  information  in  applying 
for  admission  or  in  connection  with  any 
subsequent  reexamination  of  family 
income  and  composition,  constitutes  a 
serious  breach  of  the  homebuyer’s 
obligations  under  the  Agreement. 
***** 

(p)  Administrative  grievance 
procedure.  (1)  Pursuant  to  §  966.1(c)  and 
§  966.34,  administrative  grievance 
requirements  (24  CFR  Part  966,  Subparts 
D  and  E,  as  modified  in  accordance  with 
§  966.34)  are  applicable  to  the  Turnkey 
III  Program. 

(2)  The  following  shall  be  considered 
proposed  adverse  actions  by  the  LHA 
under  24  CFR  Part  966: 

(i)  A  proposed  LHA  decision 
determining  the  amount  of  the  required 
monthly  payment  or  of  the  utility 
reimbursement  by  the  LHA  to  the 
homebuyer,  the  amount  of  charges  by 
the  LHA  against  the  homebuyer’s  EHPA 
or  NRMR,  or  the  amount  the  homebuyer 
owes  the  PHA  for  the  required  monthly 
payment,  or  determining  the  LHA’s 
proposed  settlement  at  termination  of 
the  homeownership  agreement  or  at 
purchase  of  the  home  by  the  homebuyer. 

(ii)  A  proposed  decision  that  the 
homebuyer  has  lost  homeownership 
potential  and  should  be  transferred  to  a 
rental  unit  (see  §  904.107(o)(2)). 

(iii)  A  proposed  decision  to  terminate 
the  Homebuyers  Ownership 
Opportunity  Agreement,  or  to  evict  the 
family  from  the  home. 

(iv)  A  proposed  decision  to  take  other 
specific,  concrete  and  affirmative 
individualized  action  contrary  to  the 
interests  of  a  homebuyer. 

PART  905 — INDIAN  HOUSING 

9.  The  authority  citation  for  24  CFR 


Part  905  is  revised  to  read  as  set  forth 
below  and  any  authority  citation 
following  any  section  in  Part  905  is 
removed: 

Authority:  U.S.  Housing  Act  of  1937  (42 
U.S.C.  1437-1437r);  section  204  of  the  Housing 
and  Urban-Rural  Recovery  Act  of  1983,  Pub. 

L.  98-181,  November  30, 1983;  section  7(d), 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

10.  Section  905.303  is  revised  to  read 
as  follows: 

§  905.303  Tenant  leases  for  rental 
projects. 

A  written  lease  shall  be  entered  into 
between  the  IHA  and  the  tenant  of  a 
dwelling  unit  in  an  IHA  Rental  Project. 
The  lease: 

(a)  Shall  obligate  the  IHA  to  maintain 
the  project  in  a  decent,  safe  and  sanitary 
condition, 

(b)  Shall  require  the  IHA  to  give 
adequate  written  notice  of  termination 
of  the  lease  in  accordance  with  §  966.22, 

(c)  Shall  require  that  the  IHA  may  not 
terminate  the  tenancy  except  for  the 
grounds  stated  in  §  966.21,  and 

(d)  Shall  not  include  any  of  the  types 
of  lease  provisions  prohibited  in 

§  966.11. 

11.  In  §  905.424,  the  section  heading  is 
revised,  paragraph  (a)  is  revised, 
paragraph  (f)(3)  is  revised,  and  a  new 
paragraph  (g)  is  added,  to  read  as 
follows: 

§  905.424  Termination  of  MHO  Agreement; 
administrative  grievance  procedure. 

(a)  Termination  upon  breach.  The  IHA 
may  terminate  the  MHO  Agreement  if 
there  is  any  serious  or  repeated 
violation  by  the  Homebuyer  of  the 
Homebuyer’s  obligations  under  the 
MHO  Agreement.  The  IHA  may 
determine  that  misrepresentation  or 
withholding  of  material  information  in 
applying  for  admission  or  in  connection 
with  any  subsequent  reexamination  of 
income  and  family  composition 
constitutes  a  serious  breach  of  the 
Homebuyer’s  obligations  under  the 
MHO  Agreement.  ’’Termination”  as 
used  in  the  MHO  Agreement  does  not 
include  acquisition  of  ownership  by  the 
Homebuyer. 

***** 

(f)*  *  * 

(3)  Compliance  with  the  plan  shall  be 
checked  by  the  IHA  not  later  than  30 
days  from  the  date  thereof.  If  the 
Homebuyer  refuses  to  agree  to  such  a 
plan,  or  fails  to  comply  with  the  plan, 
the  IHA  shall  issue  a  notice  of 
termination  of  the  MHO  Agreement  in 
accordance  with  paragraph  (b)  of  this 
section,  and  shall  proceed  to  evict  the 
Homebuyer.  The  IHA  may  only  evict  the 
Homebuyer  from  the  Home:  (i)  Through 
a  civil  court  proceeding  in  which  the 


Homebuyer  has  the  opportunity  to 
present  a  defense,  and  (ii)  after  a 
decision  by  the  court  on  the  rights  of  the 
parties. 

***** 

(g)  Administrative  grievance 
procedure.  (1)  Pursuant  to  §  966.1(c)  and 
§  966.34,  administrative  grievance 
requirements  (24  CFR  Part  966,  Subparts 
D  and  E,  as  modified  in  accordance  with 
§  966.34)  are  applicable  to  the  Mutual 
Help  Program. 

(2)  The  following  shall  be  considered 
proposed  adverse  actions  by  the  IHA 
under  24  CFR  Part  966: 

(i)  A  proposed  decision  determining 
the  amount  of  the  Homebuyer’s  MH 
Contribution  credits. 

(ii)  A  proposed  decision  determining 
the  amount  of  the  Required  Monthly 
Payment,  the  amount  the  Homeowner 
owes  the  IHA  for  the  Required  Monthly 
Payment  or  the  amount  of  charges  by 
the  IHA  against  the  Homebuyer’s 
reserves  and  accounts  under  §  905.421, 
or  determining  the  IHA’ 8  proposed 
settlement  at  termination  of  die  MHO 
Agreement  or  at  purchase  of  the  Home 
by  the  Homebuyer. 

(iii)  A  proposed  decision  to  terminate 
the  Mutual  Help  and  Occupancy 
Agreement,  or  to  evict  the  family  from 
the  Home. 

(iv)  A  proposed  decision  to  take  other 
specific,  concrete  and  affirmative 
individualized  action  contrary  to  the 
interests  of  the  Homebuyer. 

(3)  The  IHA’s  determination  (under 

§  905.419)  of  the  Administration  Charge 
for  the  IHA’s  Mutual  Help  Program  does 
not  constitute  adverse  action  by  the 
IHA,  and  the  IHA  is  not  required  to 
provide  the  opportunity  for  a  hearing  to 
consider  such  determination  (see  also 
§  966.31(a)(3)). 

12.  In  §  905.425,  paragraph  (g)  is 
revised  to  read  as  follows: 

§  905.425  Succession  upon  death,  mental 
incapacity  or  abandonment 

***** 

(g)  Termination  in  absence  of 
qualified  successor  or  occupant.  If  there 
is  no  qualified  successor  in  accordance 
with  any  of  the  foregoing  paragraphs  of 
this  section,  the  IHA  shall  terminate  the 
MHO  Agreement.  To  terminate  the 
Agreement  in  accordance  with  this 
paragraph  (g),  the  IHA  shall  give 
adequate  written  notice  of  termination, 
which  shall  not  be  less  than  30  days. 

Date:  August  17, 1988. 

J.  Michael  Dorsey, 

Acting  Secretary  of  Housing  and  Urban 
Development. 

[FR  Doc.  88-19287  Filed  8-29-88;  8:45  am) 
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